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Introduction

Setting policies toward territories involved in protracted
conflicts poses an ongoing challenge for governments,
companies, and non-governmental organizations
(NGO:s). Since there are multiple zones of disputed
territories and occupation around the globe, setting
policy toward one conflict raises the question of
whether similar policies will be enacted toward others.
Where different policies are implemented, the question

arises: On what principle or toward what goal are the
differences based?

Recently, for example, the European Court of Justice
(ECJ) decided goods entering the European Union that
are produced in Jewish settlements in the West Bank
must be clearly designated as such.” At the same time,
however, neither the EC]J nor the European Union have
enacted similar policies on goods from other zones of
occupation, such as Nagorno-Karabakh or Abkhazia.
The U.S. administration swiftly criticized the ECJ
decision as discriminatory since it only applies to Israel.2
Yet, at the same time, U.S. customs policy on goods
imports from other territories is also inconsistent: U.S.
Customs and Border Protection has explicit guidelines
that goods imported from the West Bank must be
labelled as such, while goods that enter the United
States from other occupied zones, such as Nagorno-
Karabakh, encounter no customs interference.

Territorial conflicts have existed throughout history. But
the establishment of the United Nations, whose core
principles include the inviolability of borders and the
inadmissibility of the use of force to change them, led
to the proliferation of protracted conflicts. Previously,
sustained control over territory led to eventual acceptance
of the prevailing power’s claims to sovereignty. Today,
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the United Nations prevents recognition of such claims
but remains largely incapable of influencing the status
quo, leaving territories in an enduring twilight zone.
Such territories include, but are not limited to: Crimea,
Donbas, Northern Cyprus, the West Bank, Kashmir, The
Armenia-Azerbaijan Conflict, South Ossetia, Abkhazia,
Transnistria, and Western Sahara.?

The problem is not simply that the United Nations,
United States, European Union, private corporations,
and NGOs act in a highly inconsistent manner. It is that
their policies are selective and often reveal biases that
underscore deeper problems in the international system.
For example, Russia occupies territories the United States
and European Union recognize as parts of Ukraine,
Georgia, and Moldova, yet Crimea is the only Russian-
occupied territory subject to Western sanctions. By
contrast, products from Russian-controlled Transnistria
enter the United States as products of Moldova, and
the European Union allows Transnistria to enjoy the
benefits of a trade agreement with Moldova. The United
States and European Union demand specific labeling of
goods produced in Jewish settlements in the West Bank
and prohibit them from being labeled Israeli products.
Yet products from Nagorno-Karabakh — which the
United States and European Union recognize as part
of Azerbaijan — freely enter Western markets labeled as
products of Armenia.

¢¢The problem is not simply that the United

Nations, United States, European Union,
private corporations, and NGOs act in a
highly inconsistent manner. It is that their
policies are selective and often reveal biases
that underscore deeper problems in the

international system.??

1. Judgment of November 12, 2019, Organisation juive européenne and Vignoble Psagor Ltd v. Ministre de
IEconomie et des Finances, C-363/18, EU:C:2019:954. (http://curia.curopa.eu/juris/document/document.

jsf2text=&docid=2205348&pagelndex=0&doclang=en&mode=req&dir=&occ=first& part=18&cid=1466694)

2. U.S. Department of State, Press Statement, “Decision by EU Court of Justice on Psagot Case,” November 13, 2019. (https://www.state.

gov/decision-by-eu-court-of-justice-on-psagot-case/)

3.. This study does not address cases where no foreign government disputes an annexation, such as China’s incorporation of Tibet or

Indonesia’s absorption of Western New Guinea.


http://curia.europa.eu/juris/document/document.jsf?text=&docid=220534&pageIndex=0&doclang=en&mode=req&dir=&occ=first&part=1&cid=1466694
http://curia.europa.eu/juris/document/document.jsf?text=&docid=220534&pageIndex=0&doclang=en&mode=req&dir=&occ=first&part=1&cid=1466694
https://www.state.gov/decision-by-eu-court-of-justice-on-psagot-case/
https://www.state.gov/decision-by-eu-court-of-justice-on-psagot-case/
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Today, several occupying powers try to mask their
control by setting up proxy regimes, such as the Turkish
Republic of Northern Cyprus (TRNC) or similar
entities in Transnistria and Nagorno-Karabakh. While
these proxies do not secure international recognition,
the fiction of their autonomy benefits the occupier. By
contrast, countries that acknowledge their direct role
in a territorial dispute tend to face greater external
pressure than those that exercise control by proxy.

Some territorial disputes have prompted the forced
expulsion or wartime flight of the pre-conflict population.
A related issue is the extent to which the occupier has
allowed or encouraged its own citizens to become
settlers. While one might expect the international
system to hold less favorable policies toward occupiers
that drive out residents and build settlements, this is not
the case. Armenia expelled the Azerbaijani population of
Nagorno-Karabakh, yet the United States and European
Union have been very lenient toward Armenia. They
have also been lenient toward Morocco, which built
a 1,700-mile long barrier to protect settled areas of
Western Sahara and imported hundreds of thousands
of settlers there. Against this backdrop, the constant
pressure to limit Israeli settlement in the West Bank is
the exception, not the rule.

This pressure is even more difficult to grasp given that
Israel’s settlement projects in the West Bank consist of
newly built houses. In most other conflict zones, such
as Northern Cyprus and Nagorno-Karabakh, settlers
gained access to the homes of former residents.

This study aims to provide decision makers in
government as well as in the private sector with the
means to recognize double standards. Such standards
not only create confusion and reveal biases, but also
constitute a business and legal risk. New guidelines
for making consistent policy choices are therefore
sorely needed.
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Historical Background

The following is a survey of the history of several
protracted conflicts: Crimea and Donbas, Cyprus,
Israel and the Palestinian territories, Kashmir, the
Armenia-Azerbaijan conflict, South Ossetia and
Abkhazia, Transnistria, and Western Sahara.

Crimea and Donbas

In 1954, the Soviet Union transferred the Crimean
province from the Russian Soviet Socialist Republic to
its Ukrainian counterpart. That mattered little during
the Soviet period, but it meant that upon the collapse
of the Soviet Union, Russia controlled only a very
narrow shoreline on the Black Sea — between Abkhazia
and Crimea, with its main Black Sea naval base, in
Sevastopol, in another country’s territory. In January
1992, Russian leaders challenged the legitimacy of this
arrangement, pointing to procedural irregularities as
well as the province’s ethnic Russian majority. The issue
cooled after a 1997 treaty that secured Russia’s control
of the Sevastopol base. But following the Orange
Revolution of 2004, which brought the pro-Western
Viktor Yushchenko to power in Ukraine, the Crimea
issue heated up again, exacerbated by Russian fears of a
possible NATO expansion eastward to include Georgia
and Ukraine. The tenure of pro-Russian Viktor
Yanukovich from 2009 to 2014 enabled Russia to
renegotiate a long-term agreement that secured basing
rights for its Black Sea fleet until 2042.

The “Euromaidan” revolution of 2013-2014 brought
matters to a head again. The unrest demonstrated to
Moscow that its strategic influence over Ukraine was
imperiled. This prompted Moscow to move to annex
Crimea outright in early 2014. Russia then sought to
establish a Donetsk People’s Republic and a Luhansk
People’s Republic in eastern Ukraine on the model of
the secessionist republics in the Caucasus and Moldova.

4. On the Crimea conflict, see: Gwendolyn Sasse, The Crimea Question: Identity, Transition, and Conflict (Cambridge, Massachusetts:
Harvard University Press, 2007); Michael Emerson, “President Yanukovich’s Dubious Deal,” Center for European Policy Studies, May 5,
2010. (hteps://www.ceps.eu/wp-content/uploads/2010/05/ME%200n%20Yanukovich.pdf); Nadia Diuk, “Euromaidan: Ukraine’s Self-

Organizing Revolution,” Warld Affairs, vol. 176, no. 6, March/April 2014. (https://www.jstor.org/stable/435550862seq=1)
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Unlike in Crimea, however, the Ukrainian people
foughtback, leading to a stalemate that continues today.

In response to Moscow’s annexation of Crimea in
2014, Washington and Brussels imposed sanctions
on Russia that remain in place today. Nevertheless,
Russia’s utilization of proxies in Eastern Ukraine
has successfully shielded Moscow from more severe
punishment for its direct military intervention on
another state’s territory.

Cyprus
The United Kingdom administered Cyprus from 1878

until 1960, during which time there was growing
popular demand among the island’s Greek majority for
unification with Greece, a process they called enosis.
Ethnic Greeks accounted for 74 to 80 percent of the
island’s population during this period, with ethnic
Turks making up 15 to 20 percent. As demands for
enosis grew, the Turkish community responded by
advocating taksim, or partition, for fear that unification
with Greece would lead to the expulsion of Turks, as
had happened in Crete in the early twentieth century.
An armed campaign for enosis followed, which led to
the death of nearly 400 British soldiers.

In 1960, Cyprus gained independence under a
constitution that provided for joint governance — a
Greek president, a Turkish vice president, and a
government and parliament elected by communal
balloting, with a ratio of seven Greeks to three Turks.
The United Kingdom, Greece, and Turkey were
“Guarantor Powers” over the new state. However, the
power-sharing system broke down in 1963, leading
to inter-communal fighting and inconclusive UN
mediation. The situation escalated following a 1967
military coup in Greece, which led to a short military
standoff between Greece and Turkey over Cyprus.’
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In 1974, a military coup in Cyprus instigated by the
Greek junta prompted a Turkish invasion. This led to
the Turkish occupation of over a third of the island
and the displacement of over 200,000 Cypriots, as the
island’s patchwork of Greek and Turkish areas gave
way to an ethnic division between a Greek south and a

Turkish north.

¢CRussia’s utilization of proxies in Eastern

Ukraine has successfully shielded Moscow from

more severe punishment for its direct military

intervention on another state’s territory.”?

In 1976, Turkey created the Turkish Federated State of
Cyprus (TESC), which would purportedly form part of
a future federal Cyprus following a peace agreement. The
TESC was based on the Turkish Cypriot administration
created in the 1960s; since 1963, the official Cypriot
government had been entirely Greek Cypriot, prompting
the Turkish Cypriots to build their own administrative
structures. On this basis, the TFSC was set up both as
the de facto administration under Turkish occupation
and as a diplomatic bid for equal status between two
communities if Cyprus were to be reunited. The TESC,
however, did not formally secede from Cyprus, and thus it
was the Turkish military occupation, not the declaration
of that entity, that garnered international opprobrium.

The Greek-controlled Cypriot government, meanwhile,
continued to represent the island diplomatically, and
in 1983 the Turkish Cypriots unilaterally declared
independence. The Turkish Republic of Northern
Cyprus is today recognized by only the Republic of

Turkey and remains internationally isolated.

UN-led negotiations have since sought to resolve the
conflict on the basis of a “bi-zonal, bi-communal
federation,” a model also embraced by the European
Union. The process of EU accession on the part of

5. On the Cyprus conflict, see Clement Dodd, 7he History and Politics of the Cyprus Conflict (Basingstoke: Palgrave Macmillan, 2010);
Divided Cyprus: Modernity, History, and an Island in Conflict, Eds. Yannis Papadakis, Nicos Peristianis, and Gisela Welz (Bloomington,

Indiana: Indiana University Press, 2006).

6. George Christou, “The European Union and Cyprus: The Power of Attraction as a Solution to the Cyprus Issue,” Journal on Ethnopolitics and
Minority Issues in Europe, vol. 2, 2002, pages 1-25. (https://pdfs.semanticscholar.org/6168/f29ala524ce5872432b4456b730£37216¢e5.pdf)



https://pdfs.semanticscholar.org/6168/f29a1a524ce5872432b4456b730f37216ce5.pdf
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Cyprus proved a catalyzer for further negotiations from
2002 onward, as UN Secretary-General Kofi Annan
personally took a leadership role in negotiations. The
“Annan Plan,” which called for a loose federation of
two states, was put to a referendum in April 2004.

However, rather than making Cyprus accession
contingent on its approval of the peace plan, in May
2004 the European Union decided under Greek
pressure to accept Cyprus to the European Union.
This essentially gave Greek Cypriots a choice between
entering the European Union as the island’s sole
representative and submitting to a new power-sharing
agreement with the Turkish Cypriots, with the latter
requiring acceptance of the demographic effects of
Turkish immigration in the north. Predictably, the
Greek Cypriot leadership urged voters to reject the
agreement, which they did by a large margin. Turkish
Cypriots supported it by an equally large one, but
this had little impact: Cyprus entered the European
Union with an unresolved conflict on its territory and
a significant Turkish military presence on its soil.

The Cyprus dispute has regained geopolitical
importance as a result of discoveries of natural gas in
the Eastern Mediterranean and a more assertive Turkish
policy. The Greek Cypriot government has aligned with
Greece, Israel, and Egypt to extract natural gas. Turkey,
however, rejects Nicosia’s right to enter into any energy
agreements before the dispute is resolved. Moreover,
Ankara claims ownership of Turkey’s entire continental
shelf, including waters considered by the European
Union and United States to belong to Cyprus. Turkey
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has intervened to stop Cypriot vessels from drilling
in the Cypriot sector of the sea and has deployed its
own drilling vessels in offshore waters considered by
Europe as Cypriot.

Israel and the Palestinian Territories

The Israeli-Palestinian conflict dates back to the end of
World War I, when Great Britain took control of the
area following the defeat of the Ottoman Empire. At
the time, the area was populated by both Arabs and
Jews, with a strong Arab majority.” Under the British
Mandate, the number of Jews grew, especially in the
1930s and 1940s, with many flecing from the Holocaust
during World War II. On November 29, 1947, the UN
General Assembly passed a resolution to partition the
territory into two independent states — one Arab and
one Jewish, with Jerusalem under international rule.?

The Jews in Palestine accepted the plan, but the Arabs
in Palestine and neighboring countries opposed it
fiercely. While the Israeli-Palestinian conflict began
as unorganized Arab attacks on the Jews, after Israel’s
Declaration of Independence on May 14, 1948, five
Arab countries invaded Israel with the goal of eradicating
it.” The 1948 war resulted in Israel’s retention of most
of the land designated to it under the UN Partition
Plan and an additional 5,000 square kilometers.® At
the same time, more than 10,000 Jews living in the
West Bank and the Gaza Strip were driven out or killed,
and the Jordanian army — assisted by Iraqi forces in the
West Bank and by the Egyptian army in the Gaza Strip

— captured about a dozen Jewish communities."

7.1n 1881, approximately 450,000 Arabs and 25,000 Jews lived in Palestine. See: Benny Morris, 1948: A History of the First Arab-Israeli War

(New Haven: Yale University Press, 2009), page 16.

8. United Nations General Assembly, Resolution 181 (II), November 29, 1947. (https://unispal.un.org/DPA/DPR/unispal.

nsf/0/7F0AF2BD897689B785256C330061D253)

9. Egyptian, Jordanian, Syrian, Iraqi, and Lebanese forces joined the war on May 15, 1948. See: Benny Morris, 1948: A History of the First

Arab-Israeli War (New Haven: Yale University Press, 2009), page 230.

10. State of Israel Ministry of Foreign Affairs, “Israel’s War of Independence (1947-1949),” accessed June 11, 2019. (hteps://mfa.gov.il/
MFA/Aboutlsrael/History/Pages/Israels%20War%200f%20Independence%20-%201947%20-%201949.aspx)

11. These communities were Beit Ha'arava and Kalya, located north of the Dead Sea; four Kibbutzim of the Etzion Bloc, located in the
west of Bethlehem; the Jewish Quarter in Hebron (Nablus); Atarot and Neve Ya'akov, located north of Jerusalem; the Jewish Quarter in the
old city of Jerusalem; Tel Or/Naharayim, south of Lake Kinneret; and Kfar Darom in the Gaza Strip. See: State of Israel Ministry of Foreign
Affairs, “Jewish Communities Lost in the War of Independence,” accessed June 12, 2019. (http://www.israel.org/ MFA/Aboutlsrael/Maps/
Pages/Jewish%20Communities%20Lost%20in%20the%20War%200f%20Independence.aspx)



https://unispal.un.org/DPA/DPR/unispal.nsf/0/7F0AF2BD897689B785256C330061D253
https://unispal.un.org/DPA/DPR/unispal.nsf/0/7F0AF2BD897689B785256C330061D253
https://mfa.gov.il/MFA/AboutIsrael/History/Pages/Israels%20War%20of%20Independence%20-%201947%20-%201949.aspx
https://mfa.gov.il/MFA/AboutIsrael/History/Pages/Israels%20War%20of%20Independence%20-%201947%20-%201949.aspx
http://www.israel.org/MFA/AboutIsrael/Maps/Pages/Jewish%20Communities%20Lost%20in%20the%20War%20of%20Independence.aspx
http://www.israel.org/MFA/AboutIsrael/Maps/Pages/Jewish%20Communities%20Lost%20in%20the%20War%20of%20Independence.aspx
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The remaining territories designated for a future
Palestinian state were conquered by Egypt (the Gaza
Strip) and Jordan (the West Bank and East Jerusalem).
Jerusalem was divided between Israeli forces in the
West and Jordanian forces in the East. Hundreds of
thousands of Palestinians fled or were forced from
their homes.”? However, many Arabs remained in their
homes and became Israeli citizens.'

Following the war, Arab governments persecuted
their Jewish communities, leading hundreds of
thousands of Jews from Egypt, Yemen, Morocco,
Iraq, Libya, and Syria to flee or be evicted — many
to Israel. Neither the United Nations nor any other
international organizations accorded the Jews refugee
status. By contrast, after the 1948 war, the United
Nations established a special agency dedicated to
the Arab Palestinian refugees, the United Nations
Relief and Works Agency for Palestine Refugees
(UNRWA).* UNRWA initially responded to the
needs of approximately 750,000 Palestine refugees.
Today, some five million Palestinian claim refugee
status due to an UNRWA policy of conferring that

status on descendants of the original refugees.”

In the June 1967 war, Israel launched a preemptive
attack against its belligerent neighbors, ultimately
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winning control of East Jerusalem, the West Bank,
the Golan Heights, the Gaza Strip, and the Egyptian
Sinai Peninsula. After the war, Israel annexed East
Jerusalem, making the Arab population permanent
residents and eligible for citizenship.'s Israel still
occupies the West Bank, in accordance with a
division of sovereignties between Israel and the
Palestinian Authority, as agreed upon in the 1995
Oslo Accords.”” Over the past 50 years, Israel has
built settlements in the territories it controlled since
1967. Today, approximately 415,000 Jews live in the
West Bank and 215,000 in East Jerusalem.'

¢CNeither the United Nations nor any other

international organizations accorded the
Jews refugee status. By contrast, after the
1948 war, the United Nations established
a special agency dedicated to the Arab
Palestinian refugees, the United Nations
Relief and Works Agency for Palestine
Refugees (UNRWA)., ’

After the 1967 war, Israel established the Coordinator
of Government Activities in the Territories, which
implements civilian policy in the West Bank (and in

12. Most Palestinian refugees and their descendants live in the Gaza Strip and the West Bank, including East Jerusalem, as well as in Jordan,

Lebanon, and Syria.

13. In 2017, there were 1,838,200 ethnically Arab Israeli citizens. See: State of Israel Central Bureau of Statistics, “Population, by
Population Group,” September 4, 2018. (https://www.cbs.gov.il/he/publications/DocLib/2018/2.%20ShnatonPopulation/st02_01.pdf)

14. United Nations General Assembly, Resolution 302 (IV), December 8, 1949. (https://www.unrwa.org/content/general-assembly-
resolution-302). The agency is funded from voluntary contributions by UN member states and from the regular budget of the United
Nations. See: United Nations Relief and Works Agency for Palestine Refugees, “Who we are,” accessed June 11, 2019. (https://www.unrwa.

org/who-we-are)

15. UNRWA services include education, health care, relief and social services, camp infrastructure and improvement, microfinance, and

emergency assistance, including in times of armed conflict.

16. Law and Administration Ordinance (Amendment No. 11) Law, 5727-1967; Municipalities Ordinance (Amendment No. 6) Law, 5727-
1967. (https://mfa.gov.il/mfa/foreignpolicy/mfadocuments/yearbook1/pages/13%20law%20and%20ad ministration%20ordinance%20

-amendment%20no.aspx)

17. The Israeli-Palestinian Interim Agreement, Washington, DC, September 28, 1995, Article XIII. (https://mfa.gov.il/mfa/foreignpolicy/
peace/guide/pages/the%20israeli-palestinian%20interim%20agreement.aspx)

18. State of Israel Central Bureau of Statistics, “Localities in Israel, 2008-2017,” February 6, 2019. (https://www.cbs.gov.il/he/mediarelease/
DocLib/2019/042/01_19_042b.pdf); Michal Korach and Maya Choshem, “Jerusalem: Facts and Trends,” Jerusalem Institute for Policy
Research, 2018, pages 19-21. (https://jerusaleminstitute.org.il/wp-content/uploads/2019/06/PUB_%D7%A2%D7%9C-%D7%A0%D7%

AA%D7%95%D7%A0%D7%99%D7%99%D7%9A-%D7%90%D7%A0%D7%92%D7%9C%D7%99%D7%AA-2018-%D7%93%

D7%99%D7%92%D7%99%D7%98%D7%9C-%D7%A1%D7%95%D7%A4%D7%99_eng.pdf)
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Gaza Strip, prior to Israel’s withdrawal).” An Israeli
Civil Administration also operates in the West Bank,
charged with implementing Israel’s civil policy in
the territory. The Civil Administration consists of 22
government office sites located throughout the territory.
Within this framework, executive officers maintain
communication with local Palestinian residents,
Israeli settlement representatives, and international
organizations.”

The main governmental body in charge of planning,
developing, and expanding settlements is the Settlement
Division of the World Zionist Organization, in
conjunction with the Israeli Prime Minister’s Office.”
The budget of the Settlement Division is funded

directly by the Israeli government.”

Other government bodies involved in settlements in
the West Bank include the Ministry of Construction
and Housing, which finances the infrastructure and

Occupied Elsewhere: Selective Policies on Occupations, Protracted Conflicts, and Territorial Disputes

public buildings in the West Bank.” The ministry also
finances the Civil Administration in Judea and Samaria,
a military body that implements Israel’s civil policy in
the West Bank* and is responsible for the designation
of land eligible for Israeli settlement construction. The
Israeli Ministry of Defense is responsible for issuing
permits for building settlements in the territories.”
Finally, some indirect government funding provides
support for settlers. For instance, funds allocated to
the Immigrant Absorption Ministry to facilitate the
immigration of the Jewish diaspora to Israel are used
by immigrants that settle in the territories.>

In 1993, Israeland the Palestine Liberation Organization
signed the Oslo Accords.” The goal was to facilitate an
eventual Israeli withdrawal from the West Bank and
Gaza Strip, and to establish a Palestinian Authority
for self-government for an interim period until the
establishment of a permanent arrangement.?

19. The unit is subordinate to Israel’s minister of defense and to the major general of the unit, who is a member of the General Staff of the
Israel Defense Force. State of Israel Coordinator of Government Activities in the Territories, “About COGAT,” accessed June 12, 2019.

(htep://www.cogat.mod.gov.il/en/about/Pages/default.aspx)

20. State of Israel Coordinator of Government Activities in the Territories, “The Civil Administration in Judea and Samaria,” accessed June
12, 2019. (hetp://www.cogat.mod.gov.il/en/Judea_and_Samaria/Pages/default.aspx)

21. Talya Sason, State of Israel Office of the Prime Minister, “"wmn nba oinxn xwna (o7ra) ny1 min (Interim Opinion Concerning
Unauthorized Outposts),” February 2, 2005, pages 25 and 120. (http://www.pmo.gov.il/SiteCollectionDocuments/PMO/Communication/

Spokesman/sason2.pdf)

22. “mawrnnd nron r¥pn mon nxen (Description and analysis of the Settlement Division budget),” Knesser Research and Information
Center, November 9, 2014. (https://fs.knesset.gov.il/globaldocs/ MMM/03596b58-e9f7-e411-80c8-00155d010977/2_03596b58-e9f7-

e411-80c8-00155d010977_11_6698.pdf); see also: “2017 15nna 7 *n nmay maw=nn> navnn 2xpn (the Settlement Division's budget has
grown times 7 during 2017),” Calcalist (Israel), January 24, 2018. (https://www.calcalist.co.il/local/articles/0,7340,L-3730319,00.html);
“1m 600% -1 pr1 mawniab nrvnn ¥pn (The Settlement Division's budget has grown by 600% from January),” Yzner (Israel), September

4, 2014. (https://www.ynet.co.il/articles/0,7340,1.-4567459,00.html)

23. Talya Sason, State of Israel Office of the Prime Minister, “0"wmn nba oinxn xwna (o7ra) ny1 min (Interim Opinion Concerning
Unauthorized Outposts),” February 2, 2005, page 25. (http://www.pmo.gov.il/SiteCollectionDocuments/PMO/Communication/

Spokesman/sason2.pdf)

24, State of Israel Coordinator of Government Activities in the Territories, “The Civil Administration in Judea and Samaria,” accessed June
12, 2019. (hetp://www.cogat.mod.gov.il/en/Judea_and_Samaria/Pages/default.aspx)

25. Talya Sason, State of Israel Office of the Prime Minister, “"wm nba oinxn xwna (o7ra) nyt min (Interim Opinion Concerning
Unauthorized Outposts),” February 2, 2005, page 26. (http://www.pmo.gov.il/SiteCollectionDocuments/PMO/Communication/

Spokesman/sason2.pdf)

26. Judy Maltz, “Americans Disproportionately Leading the Charge in Settling the West Bank, Are they being nudged there by the stealth
efforts of the Isracli government and its NGO allies?” Haarerz (Israel), June 23, 2017. (https://www.haaretz.com/israel-news/.premium.
MAGAZINE-americans-disproportionately-leading-charge-in-settling-west-bank-1.5486975)

27. The Israeli-Palestinian Interim Agreement, Washington, DC, September 28, 1995.

28. Such a permanent arrangement has yet to be established.
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The Oslo Accords divided authority over the West Bank
into three areas — A, B, and C.? Israel continued to
exercise full civil and security control in Area C. In Area
A, where most of the Palestinian population resides,
the Palestinian Authority assumed full responsibility
for civil and security control. In Area B, the Palestinian
Authority assumed civil responsibility as well as
responsibility for public order of the Palestinians, while
Israel maintained responsibility for the security of the
Israelis living there.

In 2004, U.S. President George W. Bush and Israeli
Prime Minister Ariel Sharon exchanged letters as
part of efforts to broker peace between Israel and the
Palestinians. These efforts led Sharon to order Israel’s
unilateral withdrawal from the Gaza Strip in 2005.*
The letters also included an understanding between
the two leaders that for security reasons, Israel would

not make a full withdraw to pre-1967 lines along
the West Bank.”

Even as his understanding with Bush indicated Israel
would maintain control over parts of the West Bank,
Sharon directed the Ministry of Justice to conduct a
study on unauthorized settlements there. The report
identified unauthorized settlements and outposts® that
violated criteria established by the Israeli government
(15 settlements and outposts were on land privately
owned by Palestinians).”

Occupied Elsewhere: Selective Policies on Occupations, Protracted Conflicts, and Territorial Disputes

Today, the official Palestinian position calls for
recognition of their rights, including the right of
refugees to return to the former homes of refugees from
the 1948-1949 war.* Israel rejects the Palestinian “right
of return” but keeps the door open to negotiations. In
recent years, negotiations have not been fruitful.

Kashmir

When Great Britain announced following World War
IT that it would leave India, it became clear that a
united India would be impossible in light of tensions
between the Hindu majority and the large Muslim
minority in British India. During the partition of India
and Pakistan in 1947, the former princely state of
Jammu and Kashmir faced pressure to join both India
and Pakistan — a dilemma, since the state had a Muslim
majority but a Hindu ruler, Maharajah Hari Singh.”

For a time, the Maharajah refused to accede to
either ahead of partition. Many in the state desired
independence rather than accession to either India
or Pakistan. But amidst growing unrest and fears
of a popular rebellion by the Muslim majority, the
Maharajah signed an instrument of accession to
India in October 1947. The British governor-general,
Earl Louis Mountbatten, accepted this conditionally,
pending a plebiscite confirming the will of the people.
But Kashmir’s accession to India prompted an invasion

29. The Israeli-Palestinian Interim Agreement, Washington, DC, September 28, 1995, Article XIII.

30. See: State of Israel Ministry of Foreign Affairs, “Israel’s Disengagement Plan, Renewing the Peace Process,” April 2005. (https://mfa.gov.
il/MFA_Graphics/MFA%20Gallery/Documents/disengagement2.pdf)

31. President George W. Bush, “Letter From President Bush to Prime Minister Sharon,” April 14, 2004. (https://georgewbush-whitehouse.
archives.gov/news/releases/2004/04/20040414-3.html)

32. Some of these did not have residents, and many were inhabited by one or two people just to stake a claim.

33. The Government of Israel and Israel’s Supreme Court have set out conditions that must be met for a settlement to be officially
recognized by the government: First, the establishment of the settlement must be based on a government decision. Second, the
settlement can be built only on state-owned land or on land legally acquired by an Israeli citizen. According to Israeli law, building
settlements on land privately owned by Palestinians is illegal and can be considered a criminal offense in some cases. Third, the
settlement must be established in accordance with applicable city planning and zoning laws. Fourth, the settlement must belong to a
recognized and regulated municipal authority. If any of these conditions is not met, a settlement is deemed unauthorized or illegal and
must therefore be evacuated. Talya Sason, State of Israel Office of the Prime Minister, “o"wn *n5a onxn xwua (oma) nyt min (Interim
Opinion Concerning Unauthorized Outposts),” February 2, 2005, page 22. (http://www.pmo.gov.il/SiteCollectionDocuments/PMO/
Communication/Spokesman/sason2.pdf)

34. Palestinian Liberation Organization, Negotiations Affairs Committee, “Refugees,” accessed June 11, 2019. (https://www.nad.ps/en/
our-position/refugees)

35. On the Kashmir dispute, see: Sumantra Bose, Kashmir (Cambridge, Massachusetts: Harvard University Press, 2003).
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from Pakistan, spearheaded by Pashtun tribesmen. The
ensuing 1947-48 war ended with a territorial division,
with India controlling more than half of Kashmir’s
territory and more than two-thirds of its population
— including the densely populated areas of Jammu and
the Kashmir valley.

Indian-administered Jammu and Kashmir (IJK) was
incorporated into India as a state with a special status
defined by Article 370 of the Indian constitution.
Unlike other Indian states, the State of Jammu and
Kashmir had its own constitution and flag as well as
considerable self-rule. In fact, Indian law did not apply
to the state unless ratified by the Legislative Assembly
of Jammu and Kashmir. India’s federal responsibilities
were limited to defense and foreign affairs, with IJK
maintaining self-rule in other matters. As a result,
for example, only natives were allowed to own
property in the state.

UN mediation in 1948 envisaged withdrawal by both
Pakistani and Indian forces, after which a plebiscite
would determine the will of the states’ people. However,
due to disagreements over both the conditions for the
withdrawal of forces and the modalities of a public
vote, nothing was ever implemented. India viewed a
plebiscite only as a vote that would confirm Kashmir’s
accession, and rejected the notion that such a plebiscite
could include the options of accession to Pakistan
or Kashmiri independence. But after the 1971 war
in which Bangladesh seceded from Pakistan, India
and Pakistan in 1972 signed the Simla Agreement.
Because this agreement provided that the two states
would “settle their differences ... through bilateral
negotiations,” India has since claimed the Kashmir issue
is a purely bilateral issue between the two countries,
and rejects UN mediation.
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While Hindu nationalists have long argued that
Article 370 was temporary and should be considered
lapsed after the Constituent Assembly of IJK dissolved
in 1957, the Indian Supreme Court reiterated —
as recently as in 2018 — that the article “acquired
permanent status through years of existence, making
its abrogation impossible.”*

Periodic fighting occurred in the Siachen glacier from
1984 to 2003. In parallel, Kashmiri unrest grew in the
1980s following a rise in Kashmiri nationalism and
Indian repression, leading in 1989 to along and violent
insurgency against Indian rule, heavily supported by
Pakistan. While the insurgency was initially secular and
nationalist, led by the Jammu and Kashmir Liberation
Front, Pakistani training and support for Islamist
insurgent groups led the insurgency to shift in a more
religious direction. The conflict is today no closer to a
resolution than it was at its inception. Meanwhile, the
construction in the 1980s of the Karakorum highway
linking China and Pakistan — now expanded into the
China-Pakistan Economic Corridor — has only added
to the region’s strategic importance.”

In August 2019, following his re-election, the
government of Indias Hindu nationalist Prime
Minister Narendra Modi fulfilled a longstanding
campaign promise to abrogate Article 370. New Delhi
also demoted IJK from a State to Union Territory
and divided it in two — making the Ladakh area a
separate Union Territory. This move was accompanied
by a surge in troop presence; the arrest of Kashmiri
leaders, including two former chief ministers; a curfew;
and a near-total blackout of communications.*® The
abrogation of Article 370 has been appealed to the
Indian Supreme Court.”

36. Dhananjay Mahapatra, “Article 370 has Acquired Permanent Status: Supreme Court,” Times of India (India), April 4, 2018. (hteps://

timesofindia.indiatimes.com/india/article-370-has-acquired-permanent-status-supreme-court/articleshow/63603527.cms)

37. Moonis Ahmar, “Strategic Meaning of the China-Pakistan Economic Corridor,” Strategic Studies, December 2015. (https://www.jstor.

org/stable/485274742seq=1)

38. Fahad Shah, “News From Here Doesn't Get Out: Kashmir Simmers Under Lockdown,” The Atlantic, August 2019. (hteps://www.

theatlantic.com/international/archive/2019/08/kashmir-india/596314/)

39. “Article 370: Constitution bench to hear matter,” India Today (India), August 28, 2019. (https://www.indiatoday.in/india/story/
article-370-case-constitution-bench-timeline-supreme-court-1592505-2019-08-28)
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The Armenia-Azerbaijan Conflict

The war between Armenia and Azerbaijan over the
Nagorno-Karabakh region was one of the most lethal
post-Soviet conflicts. It led to close to 30,000 deaths,
created over a million refugees, and left the region
economically shattered for years after the independence
of the two states.®

Amid the weakening of central power in Moscowand the
widening of political participation in the Soviet Union
in the mid-1980s, the status of Nagorno-Karabakh
became an issue of open conflict between Armenians
and Azerbaijanis in the Soviet Union. While legally
part of Soviet Azerbaijan, the Nagorno-Karabakh
region was populated during the Soviet period by an
ethnic Armenian majority. Moscow defined the region
as an Autonomous Region within Soviet Azerbaijan.
A movement of Armenian intellectuals known as the
Karabakh Committee began openly petitioning the
Soviet authorities in Moscow in 1987 for the transfer
of control of Nagorno-Karabakh to Soviet Armenia.
In 1987 and 1988, mass demonstrations took place
in Yerevan in support of unification between Soviet
Armenia and the region of Nagorno-Karabakh.

Unification with Nagorno-Karabakh became an
important mobilizing factor for the Armenian
independence movement in the late 1980s and an
important political issue for Levon Ter-Petrossian, who
emerged as Armenia’s first post-Soviet leader. Ethno-
political mobilization in Armenia led to a rapid rise in
ethnic tensions between Armenians and Azerbaijanis,
spurring efforts by Armenian activists in late 1987
to force Azerbaijanis to leave their homes in rural
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Armenia. This led to violent ethnic clashes between
Armenians and Azerbaijanis in Nagorno-Karabakh
and elsewhere in Armenia and Azerbaijan, resulting
in the flight and expulsion of approximately 250,000
ethnic Azerbaijanis from Armenia and some 250,000
ethnic Armenians from Azerbaijan at the end of
the Soviet period.

After the Soviet collapse in late 1991, a full war erupted
between newly independent Armenia and Azerbaijan.
The Republic of Armenia aimed to capture Nagorno-
Karabakh and surrounding territories, especially those
that could create a geographic link between Nagorno-
Karabakh and Armenia.” Russian forces took part
in certain battles, stoking the conflict. The conflict
saw close to 30,000 people killed and over 700,000
Azerbaijanis uprooted from their homes. According to
Serzh Sarkisian, who commanded the Armenian forces
during the war and later became the country’s president,
Armenia employed a deliberate policy of mass killing
to cause the civilian Azerbaijani population to flee.*

In 1994, both sides signed a Russia-brokered ceasefire
leaving Armenia in control of the Nagorno-Karabakh
region and seven surrounding administrative districts
of Azerbaijan. Today, due to the forced eviction of
the ethnic Azerbaijanis, Nagorno-Karabakh and the
surrounding regions are populated almost exclusively
by ethnic Armenians. Many parts of the occupied
territories are largely depopulated.®

Nagorno-Karabakh is recognized as part of the
Republic of Azerbaijan by almost all of the international
community, including the United States. Yerevan
formally maintains that Nagorno-Karabakh is separate

40. On the Armenia-Azerbaijan conflict, see Svante E. Cornell, Small Nations and Great Powers (London: RoutledgeCurzon, 2001); Thomas
De Waal, Black Garden (New York University Press, 2013); The International Politics of the Armenia-Azerbaijan Conflict, Ed. Svante E.

Cornell (New York: Palgrave, 2017).

41. The first post-independence leadership of the Republic of Armenia also considered attacking Georgia and attempting to gain control of
its regions that have a majority ethnic Armenian population, such as Javakheti.
42, Interview with Serzh Sarkisian in Thomas De Waal, Black Garden: Armenia and Azerbaijan through Peace and War (New York: New York

University Press, 2013), pages 184-5 and 355-56.

43. Official Armenian statistics report that the population of Nagorno-Karabakh stands at over 143,000. Independent observers offer a
much lower estimate. Thomas De Waal, Black Garden: Armenia and Azerbaijan through Peace and War (New York: New York University
Press, 2003), page 285. During a 2002 visit to the region by one of the authors of this report, local Armenian representatives claimed that
60,000 people were living in Nagorno-Karabakh and all the occupied regions.
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from Armenia proper. Yet Armenia has not recognized
Nagorno-Karabakh as a state. Nor has it formally
annexed Nagorno-Karabakh. Yerevan is deterred from
formal annexation or recognition since Azerbaijan
would consider such a move a casus belli.*# Moreover,
Armenia refrains from annexation to circumvent
international responsibility for its occupation of
Azerbaijani territories and for the displaced persons
it expelled. In addition, by not formally annexing
Nagorno-Karabakh, Armenia can continue to engage
in an internationally led negotiation process, which
lessens the likelihood of war, without having to make
concessions. The main conflict resolution mechanism is
led by the Minsk Group of the Organization for Security
and Cooperation in Europe (OSCE), comprising
official representatives from the United States, Russia,
and France. Despite frequent high-level meetings, the
peace process has not yielded concrete results.

Today, the situation on the line of contact and the
Armenia-Azerbaijan border is tense, with an average of
over a dozen soldiers killed each year. From time to
time, the conflict flares up into full battles. The last
major flare-up occurred in April 2016, known as the
“Four-Day War,” which led to over 200 deaths.

In 1993, the UN Security Council adopted four
resolutions related to the conflict, which condemn
ethnic cleansing and the occupation of Azerbaijani
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territory, calling on “occupying forces” to withdraw from
recently conquered regions of Azerbaijan. However,
one of the resolutions used the term “local Armenian
forces,” a formulation that intentionally ignores
widespread evidence of Yerevan’s direct participation
in the hostilities.” This formula was adopted in part
at the insistence of Russia, a veto-wielding permanent
member of the Security Council. Indeed, Armenian
military units serve along the line of contact between
the occupied territories and Azerbaijan’s military forces.
The official website of Armenia’s Ministry of Defense
acknowledges that the country’s soldiers fought and
died in Nagorno-Karabakh and still serve on the front
lines of the conflict.® Illustrative of the fact that forces
of Armenia control the occupied territories is that
the son of the current prime minister of Armenia is
currently serving his compulsory military service in the
occupied regions contingent to Nagorno-Karabakh.”

South Ossetia and Abkhazia

Georgia stood out in the Soviet Union’s ethno-federal
system as the only republic aside from Russia to have
three autonomous entities in its territory. Of these,
Abkhazia was an autonomous republic, indicating a
higher level of self-government, while South Ossetia
had the lower status of an autonomous province.*
Conflict initially arose with the development of a
national independence movement in Georgia. Thbilisi’s
drive for independence encouraged mobilization of

44. Svante E. Cornell, Small Nations and Great Powers (London: RoutledgeCurzon, 2001), page 75.
45. U.S. Department of State, “1993 UN Security Council Resolutions on Nagorno-Karabakh,” accessed January 2, 2020. (hteps://2001-

2009.state.gov/p/eur/rls/or/13508.htm)

46. Republic of Armenia Ministry of Defense, “The Defense Minister pays a visit to disabled veterans,” December 3, 2014. (http://www.
mil.am/en/news/3275); “Mil. Prosecutor visits Karabakh to supervise probe into soldier’s death,” Tert.am (Armenia), August 30, 2011.

(hteps://www.tert.am/en/news/2011/08/30/kostanyan/338324)

47. “Armenia PM posts photo with son serving in Karabakh army,” News.am (Armenia), August 5, 2019. (https://news.am/eng/

news/527313.html)

48. This distinction was in part a result of Soviet nationality theory. Much like Nagorno-Karabakh, South Ossetia had a lower degree of
autonomy because of the existence of a “mother republic” of North Ossetia in Russia. But this was only a partial justification, because Soviet

nationality policy did not provide the opportunity to create two separate territories for a single ethnic group. Nagorno-Karabakh and the

two Ossetias are exceptions to this rule.
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Abkhaz and Ossetians to remain in the multi-ethnic
Soviet Union.#

Moscow capitalized upon these feelings and supported
the two movements as a tool to prevent Georgian
independence from the Soviet Union. After the collapse
of the Soviet Union, open conflict between Thbilisi
and the breakaway regions broke out in 1991. Russia
brokered a cease-fire in South Ossetia in June 1992,
which it enforced with a Russian-led peacekeeping
mission. The next month, Abkhazia declared
independence, an event that prompted disorganized
Georgian militias to stage an armed attempt to recapture
the territory. With the support of Russian armed forces
and North Caucasian volunteers, Abkhazia repelled
the attack. In October 1993, a Russian-brokered cease-
fire again yielded a Russian peacekeeping mission, this
time under UN observation.

Russian-led negotiations over the following decade
proved inconclusive not least because conflict resolution
did not appear to be in Russia’s interest, something that
became clear following Vladimir Putin’s rise to power
in 1999. When the reformist government of Mikheil
Saakashvili took power in Georgia in 2003, it sought to
alter the status quo in the two conflict zones and called
for international mediation to replace what it perceived
to be Russia’s biased role.

Tensions eventually escalated until Russia staged
military strikes in 2007 and 2008, including a rocket
attack on a Georgian radar installation near South
Ossetia, a helicopter attack on Georgian positions
in Abkhazia, the downing of a Georgian drone, and
the insertion of Russian engineering troops to build a
railway across Abkhazia. This escalation, and Georgian
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reactions to it, culminated in Russia’s invasion of
Georgia in early August 2008. As a result, Moscow
asserted direct military control over both territories and
recognized their independence — recognition that only
thinly masks its direct control over both governments.
That said, Moscow’s control is considerably greater in
South Ossetia, which some analysts equate to a Russian
military base. Abkhazia, by contrast, has sought to
maintain some autonomy from Moscow.

As in the case of Nagorno-Karabakh, there is a clear
international non-recognition policy toward Abkhazia
and South Ossetia. After Russia recognized their
independence, the United States and European Union
successfully pressured most countries not to follow
suit. Only Venezuela, Nicaragua, Nauru, and Syria
have done so. Most importantly, no former Soviet state
did so, despite immense Russian pressure.

Initially, Russia failed to shield itself from sanctions
as the result of its 2008 invasion of Georgia. Despite
its effort to escape responsibility by recognizing the
independence of Abkhazia and South Ossetia, Russia
was hit with international sanctions for its refusal
to implement the terms of a cease-fire agreement
negotiated by French President Nicolas Sarkozy. These
sanctions were lifted some months later following the
international financial crisis.

Transnistria
Unlike Nagorno-Karabakh, South Ossetia, and

Abkhazia, Transnistria was not an autonomous
territory in the Soviet period. However, it was separated
geographically from the rest of Moldova by the Nistru
River. Moreover, it was host to a Soviet military garrison,
the 14™ Soviet Army. It also had a Slavic majority,

49. On the conflicts in Georgia, see Svante E. Cornell, Small Nations and Great Powers (London: RoutledgeCurzon, 2001); Alexandros
Petersen, “The 1992-93 Georgia-Abkhazia War: A Forgotten Conflict,” Caucasian Review of International Affairs, vol. 2, no. 4, 2008.
(htep://journaldatabase.info/articles/1992-93_georgia-abkhazia_war_forgotten.html); Thomas Goltz, Georgia Diary (Armonk: ME Sharpe,

2009); The Guns of August 2008: Russias War in Georgia, Eds. Svante E. Cornell and S. Frederick Starr (Armonk: ME Sharpe, 2009); Ronald
D. Asmus, A Little War that Shocked the World (New York: St Martin’s Press, 2010).
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with more Ukrainians than Russians, which together
narrowly outnumbered ethnic Moldovans in the area.”

Toward the end of the Soviet period, conflict arose as
anti-Sovietsentimentin Moldova accompanied growing
support for unification with Romania, something that
neither the Soviet leadership nor the Slavic population
of Transnistria supported. In response, activists in
Transnistria established the Pridnestrovian Moldavian
Socialist Republic (PMR) in October 1990. By early
1992, with support from Soviet military trainers
and weapons from the 14" Soviet Army, the PMR
commanded a force over 10,000.

Military conflict escalated in the spring of 1992, when
Moldova was admitted to the United Nations and PMR
forces resisted Moldovan efforts to assert control of the
country. The conflict ended with a Moldovan defeat at
the hands of the superior forces based in Transnistria.
A July 1992 cease-fire imposed by Russia established a
peacekeeping mission similar to that in South Ossetia —
dominated by Russian forces but including Moldovan
and PMR components and controlled by a Russian-
led Joint Control Commission (JCC). Ukraine, which
borders the PMR, has had observers in the JCC since
1998, and OSCE representatives attend its meetings.

Unlike the conflicts in the South Caucasus, the
Transnistria conflict was shorter and less ethnopolitical
in nature. Relations between communities on the two
sides of the river continued following the cease-fire,
meaning that economic and cultural ties continue.
Negotiations to resolve the conflict were long led
by Russia. Most notably, Russia proposed the 2003
Kozak Memorandum, which sought to establish an
asymmetric federal state that would essentially provide
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Transnistria, a Russian proxy with less than 15 percent
of Moldova’s population, with considerable veto powers
and extensive representation far beyond its population
share. Following sizable demonstrations in Moldova
against a plan that would diminish the country’s
sovereignty, the memorandum was rejected.

From 2005 onward, in part due to Romania’s accession
to the European Union, Brussels began to take
interest in Moldova. In 2010, German Chancellor
Angela Merkel proposed to Russian President Dmitry
Medvedev to make the Transnistria conflict a test case of
EU-Russian cooperation — with the upside for Moscow
being the creation of an EU-Russia Committee with
considerable influence on European security. In
spite of the considerable benefits to Russia, Moscow
abandoned the initiative shortly after Putin returned to
the presidency in 2012.%

Western Sahara

Western Sahara was a Spanish colony until 1975. When
Morocco gained independence in 1956, however, it
claimed sovereignty over the territory and prevailed
upon the United Nations to include the territory among
those that should be decolonized. Mauritania also
made claims to part of the territory. Facing domestic
challenges from socialist activists as well as elements of
his own military, Moroccan King Hassan during the
early 1970s wielded the Sahara issue as a potent tool to
bolster national unity and support for his rule.”

Western Sahara was one of the last African territories
to remain under colonial control following the massive
wave of decolonization in the 1960s. By 1970, only
several Portuguese colonies as well as Djibouti, Namibia,
and Western Sahara remained. Morocco actively

50. Stephen D. Roper, “From Frozen Conflict to Frozen Agreement: The Unrecognized State of Transnistria,” in Tozun Bahcheli, Barry
Bartmann, and Henry Srebrink, De Facto States (London: Routledge, 2004); Alexandru Molcean and Natalie Verstindig, “Moldova:
The Transnistrian Conflict,” Conflict, Crime and the State in Postcommunist Eurasia, Eds. in Svante E. Cornell and Michael Jonsson

(Philadelphia: University of Pennsylvania Press, 2013).

51. John Beyer and Stefan Wolff, “Linkage and Leverage Effects on Moldova’s Transnistria Problem,” East European Politics, vol. 32, no. 3,
2016, pages 335-354. (https://www.tandfonline.com/doi/full/10.1080/21599165.2015.1124092)

52. Stephen Zunes and Jacob Mundy, Western Sahara: War, Nationalism, and Conflict Irresolution (Syracuse: Syracuse University Press,
2010); Global, Regional and Local Dimensions of Western Sahara’s Protracted Decolonization, Eds. Raquel Ojeda-Garcia, Irene Ferndndez-

Molina, and Victoria Veguilla (New York: Palgrave Macmillan, 2017).
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pushed for decolonization, and Spain’s withdrawal in
1975 prompted Morocco and Mauritania to conclude
an agreement with Madrid that allowed them to
administer Western Sahara. This led to fierce resistance
by the Sahrawi Arab tribes that inhabited the territory
and wanted full independence. The Polisario Front
(Frente Popular de Liberacion de Saguia el Hamra y Rio
de Oro) emerged in 1973, first as an organization for
resistance against Spanish colonialism. It turned its
sights on Morocco, and proclaimed the establishment
of the Sahrawi Arab Democratic Republic (SADR)
in 1976. Mauritania relinquished its claims and
recognized the SADR in 1979, leading to a break in
its relations with Morocco, which annexed the areas
previously claimed by Nouakchott.

The low-intensity armed conflict that followed
prompted Morocco to assert control over the more
economically viable western portions of the territory.
Aided by Algerian support and training, however,
the Polisario Front denied Morocco control over the
largely desert hinterlands, and a stalemate ensued
after Moroccan troops built a 1,700-mile sand barrier,
or Berm, in the 1980s. A cease-fire negotiated by the
United Nations in 1991 provided for a referendum. It
was never held, however, as the parties disagreed on
the question to be asked and on the population eligible
to vote, among other issues. Morocco has offered
autonomy for Western Sahara but rejects the option
of independence.

Internationally, some 35 states recognize the SADR, and
an additional 40 support the right of self-determination
for the Sahrawi people. The SADR has been a member
of the African Union since 1982. The European
Union is split but generally supports a peace process
that will lead to Sahrawi self-determination. Some
EU states, however, such as France and several central
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European states, lean toward Morocco’s position. The
United States does not formally have a policy on the
conflict, although both the Clinton and George W.
Bush administrations supported Morocco’s offer of
autonomy to Western Sahara while furnishing Morocco
with extensive military aid that bolstered Rabat’s
control over the region. The Obama administration was
ambiguous about the issue, indicating weaker support
for Morocco’s claim than its predecessors.”” The Trump
administration has yet to take a position.

International Legal Situation

International law is not easy to apply consistently to
protracted conflicts, in part because of the varying
circumstances surrounding their initiation, not to
mention the status quo ante. The territories below had
a diverse array of pre-conflict legal statuses, followed by
an equally diverse array of statuses during and after the
conflicts in question. For example, Kashmir and Western
Sahara were European colonial possessions that became
parts of India and Morocco, respectively. The West
Bank spent 19 years under Jordanian occupation before
Israel took control. Some occupiers have created proxy
entities, such as those in South Ossetia and Nagorno-
Karabakh, whose purpose is to enable the occupier to
evade legal responsibility and condemnation.

While useful for the occupier, proxies create a new
international security challenge. First, they complicate
conflict resolution, since the true occupying powers
often do not engage in negotiations to resolve the
underlying conflict. Second, because the de facto
sovereign is not held accountable for law enforcement,
they can become major centers of illicit activity, such as
the trafficking of drugs and counterfeit goods, money
laundering, human trafficking, and sanctions evasion.*

53. Yahia H. Zoubir, “The Unresolved Western Sahara Conflict and Its Repercussions,” Journal of Middle Eastern and Islamic Studies (in
Asia), vol. 4, no.2, 2010, pages 85-99. (https://www.tandfonline.com/doi/abs/10.1080/19370679.2010.12023157)

54. Svante E. Cornell, “The Growing Threat of Transnational Crime,” in The South Caucasus: a Challenge for the EU, Ed. Dov Lynch (Paris:
EU Institute of Security Studies, 2003), page 27; Brenda Shaffer, “‘Freezing’ Lawless Regions Invites Hot Conflict,” The Wall Street Journal,
August 3, 2014. (https://www.wsj.com/articles/brenda-shaffer-freezing-lawless-regions-invites-hot-conflict-1407098343); Niklas Nilsson,

“Georgias Conflicts: Abkhazia and South Ossetia,” in Conflict, Crime, and the State in Postcommunist Eurasia, Eds. Svante E. Cornell and
Michael Jonsson (Philadelphia: University of Pennsylvania Press, 2013), pages 103-128.
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How Territory Was Taken

Another state

Nagorno-Karabakh and seven surrounding districts
Abkhazia and South Ossetia

Transnistria

Crimea and Donbas

Northern Cyprus

O O O O O

Non-state actor/undetermined status

o Western Sahara
o Kashmir

Mixed

o West Bank and Gaza (taken from Jordan, but claimed
by the Palestinian nation)

Means of Control

Annexation

o Crimea
o Western Sahara
o Indian-administered Jammu and Kashmir

Accept International Law obligations as
occupying force
o West Bank

Proxies

Nagorno-Karabakh and surrounding regions
Transnistria

Abkhazia and South Ossetia

Donbas

Northern Cyprus

Pakistan (Azad Kashmir)

O O O O O O

Case Studies

Israel and the Palestinians

Throughout most of the period that Israel has controlled
the West Bank and Gaza Strip, it has taken on the legal
obligations of an occupying force. Following the Six-
Day War, the Israeli government declared the West
Bank and Gaza Strip to be areas under belligerent
occupation,” according to the term’s definition under
international law.* The laws of belligerent occupation
demand that a military government act to maintain
the local law that prevailed on the eve of the conflict.
Accordingly, the Israeli military commander of the
territories issued a proclamation stating that pre-war
laws would remain in force.” The proclamation also
stated, “[A]ll powers of government, legislation,
appointment and administration regarding the area
or its inhabitants shall be vested in [the military
commander of the area] alone and shall be exercised
by [the military commander of the area] or by any
person appointed for such purpose by [him] or acting

on [his] behalf.”

While it accepts the responsibilities of belligerent
occupation, Israel does not define itself as an as
occupying power pursuant to the Fourth Geneva
Convention.”® The Isracli government maintains
that the Convention does not apply, since Israel
took control of the West Bank and Gaza from other
occupying powers, not from a legitimate sovereign.
This distinction is significant because Article 49 of the
Geneva Convention prohibits the transfer of civilian

55. The meaning of this legal approach is that the law, jurisdiction, and administration of Israel do not apply in these areas, which are
instead subject to the rules of public international law, primarily the rules pertaining to belligerent occupation. Dwikat v. The Government of
Israel, HCJ 390/79, Israel: Supreme Court, August 22, 1979. (Available at: http://www.hamoked.org/files/2010/1670_eng.pdf)

56. Dwikat v. The Government of Israel, HCJ] 390/79, Israel: Supreme Court, August 22, 1979. (Available at: http://www.hamoked.org/
files/2010/1670_eng.pdf); Haetzni v. The State of Israel, HCJ 61/80, PD 43 (3) 595, cited in Eyal Benvenisti, “Occupation, Belligerent,”
Max Planck Encyclopedias of International Law. (Available at: hteps://opil.ouplaw.com/view/10.1093/law:epil/9780199231690/

law-9780199231690-¢359)

57. Proclamation Concerning Administrative and Judiciary Procedures (West Bank Area) (No. 2), 5727-1967. (Available at: https://www.
nevo.co.il/psika_html/elyon/0501661-padi.htm); Proclamation Concerning Administrative and Judiciary Procedures (the Gaza Strip and
Northern Sinai) (No. 2), 5727-1967. (Available at: https://www.nevo.co.il/psika_html/elyon/0501661-padi.htm)

58. Convention (IV) relative to the Protection of Civilian Persons in Time of War, Geneva, August 12, 1949. (https://www.un.org/en/
genocideprevention/documents/atrocity-crimes/Doc.33_GC-IV-EN.pdf). The Geneva Conventions is a body of Public International Law

of Armed Conflicts designed to provide minimum protections, standards of humane treatment, and fundamental guarantees of respect to

victims of armed conflicts.
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populations into the territory in question, which Israel
has done through the creation of settlements.*
g

At the same time, Israel voluntary observes the
humanitarian rules of the Fourth Geneva Convention.®
Thus, Israel has applied the principles of Israeli
administrative law to the use of its governing authority
in the West Bank and Gaza Strip. According to former
Chief Justice of Israel’s Supreme Court Aharon Barak,
“Every Israeli soldier carries, in his pack, the provisions
of public international law regarding the laws of war
and the basic provisions of Israeli administrative law.”®’

Israel’s Supreme Court has emphasized that the actions
of the Israeli military commander in the territories are
subject to judicial review. In addition, the Court has
granted the Palestinians the right to petition Israeli
courts even though they are not citizens of Israel.* Thus,
through judicial review and in response to Palestinian
petitions, the military commander is subject to public
international law.®
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As a result of the 1993 Oslo Accords, Israel now shares
responsibility with the Palestinian Authority in the West
Bank, although it continues to apply the principles
articulated by Barak. In 2005, Israel withdrew from
Gaza, ending its occupation there. In short, the Israeli
government took full legal responsibility for the
territories it controlled, until it either shared control
with another entity or withdrew its forces.

India and Pakistan in Jammu and Kashmir

The British created the princely state of Kashmir in the
mid-19* century. Following the end of British rule in
1947, the ruler of Kashmir chose accession to India,
not Pakistan, which resulted in a war between the two,
and Kashmir’s enduring division.

The federal government in New Delhi granted
substantial autonomy to what became known as Indian-
administered Jammu and Kashmir, while retaining
responsibility for defense and foreign affairs. On the
other side of the Line of Control, Pakistan cloaked its

59. See: Meir Shamgar, “The Observance of International Law in the Administered Territories,” Iszael Yearbook on Human Rights, 1971,
page 262. (Available at: hteps://heinonline.org/HOL/LandingPage?handle=hein.intyb/isryhr0001&div=18&src=home); Kawasme v. Minister
of Defense, HCJ] 698/80, Israel: Supreme Court, December 4, 1980. Israel signed the Geneva Convention in 1951 but did not implement
it into its internal laws. According to Israeli law and the interpretation of the Israeli Supreme Court, Israel is therefore not obligated to
follow the Geneva Conventions provisions. See: Jam’iat Ascan Elmaalmoon Elthaaooniah Elmabduda Elmaoolieh v. Commander of the IDF
Forces in the Area of Judea and Samaria, HCJ 393/82, Israel: Supreme Court, December 28, 1983. (Available at: http://www.hamoked.org/
Document.aspx?dID=160)

60. Kawasme v. Minister of Defense, HC] 698/80, Israel: Supreme Court, December 4, 1980 (Available at: https://www.nevo.co.il/
psika_html/elyon/PADI-LD-1-617-L.htm); see also: Nissim Bar-Yaacov, “The Applicability of the Laws of War to Judea and Samaria (the
West Bank) and to the Gaza Strip,” Israel Law Review, vol. 24, no. 3-4, 1990, pages 485-5006. (Available at: https://www.cambridge.org/
core/journals/israel-law-review/article/applicability-of-the-laws-of-war-to-judea-and-samaria-the-west-bank-and-to-the-gaza-strip/7469
05EC966218B65E1AD0625A3513F6). It is not clear what the status and implications are of such a declaration and the scope of such
humanitarian rules.

61. Jam'iar Ascan Elma'almoon Elthaaooniah Elmahduda Elmaocolieh v. Commander of the IDF Forces in the Area of Judea and Samaria, HC]
393/82, Israel: Supreme Court, December 28, 1983, page 810. (Available at: http://www.hamoked.org/Document.aspx?dID=160)

62. The Israeli Supreme Court has granted standing to Palestinians (non-citizens) in hundreds of cases that review the actions of the Israeli
government and military forces in the occupied territory. See, for example, a petition by Palestinians from Beit Sourik challenging the
building of the barrier wall in the area of Beit Sourik: Beir Sourik Village Council v. The Government of Israel, HC] 2056/04, Israel: Supreme
Court, May 30, 2004. (Available at: hteps://www.refworld.org/cases,ISR_SC,4374ac594.html); a petition by Palestinians claiming the IDF
violated international law by firing on medical teams, preventing the evacuation of the wounded or sick to hospitals, preventing the removal
of bodies for burial, and preventing the supply of medical equipment to hospitals: Physicians for Human Rights v. The Commander of I.D.F
Forces in the West Bank, HCJ 2117/02, Israel: Supreme Court, April 28, 2002. (Available at: https://versa.cardozo.yu.edu/sites/default/files/
upload/opinions/Physicians%20for%20Human%20Rights%20v.%20Commander%200{%20the%20IDF%20Forces%20in%20the%20
West%20Bank_0.pdf)

63. Association for Civil Rights in Israel v. OC Central Command, HCJ 358/88, Israel: Supreme Court, July 30, 1989, page 529. (Available
at: htep://www.hamoked.org/Document.aspx?dID=2460)
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occupation by establishing a nominally self-governing
state, Azad Jammu and Kashmir, which has its own
flag, capital, government, parliament, and supreme
court.* The territory has an almost exclusively Muslim
population, as the Hindu population fled to Jammu

during the 1947 war.

India has faced persistent challenges to its rule, in part
because the population of IJK is roughly two-thirds
Muslim, of which a large majority support independent
statchood, with a minority preferring accession to
Pakistan. Non-Muslims are generally supportive of
India.® This state of affairs has changed little since
1947, leading New Delhi to systematically subvert the
democratic institutions of IJK and impose its control
over the state. One Indian-appointed governor recalled,
“Chief Ministers of the State had been nominees of
Delhi. Their appointment to that post was legitimized
by the holding of farcical and totally rigged elections.”s

This heavy-handed approach has led to violent
opposition, often backed by Pakistan, to which New
Delhiresponded by furthertighteningcontrol, including
by imposing martial law in 1990. Only by sending
in several hundred thousand troops and paramilitary
forces was India able to maintain control.” Tensions
rose once again in August 2019, after Prime Minister
Narenda Modi repealed Article 370 of the Indian
constitution, which provides Jammu and Kashmir with
the autonomy it has enjoyed since partition. ®

Morocco in Western Sahara

When Spain withdrew from its colony of Western
Sahara in 1975, it agreed to let Morocco move in. This
led to fierce resistance by Sahrawi Arab tribes, which
established the Polisario Front in 1973 to oppose
Spanish rule. While Morocco never faced sanctions,
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in 1976 the Polisario Front proclaimed the Sahrawi
Arab Democratic Republic (SADR), which now
enjoys recognition by over 35 countries, along with
membership in the Organization of African Unity.
There is considerable international support for the
SADR, which is prominent in Western Europe and
parts of Latin America.

The relative weakness of Rabat’s position stems in part
from a miscalculation. Upon the decolonization of
Western Sahara, Morocco appealed to the International
Court of Justice (IC]), claiming “immemorial
possession” of the territory prior to colonial rule.
But the IC] disagreed, finding the territory and its
inhabitants were a separate territory with a right to self-
determination. Morocco moved in anyway, but cannot
undo the ICJ’s finding against it. Still, Morocco has tacit
support for its position from Washington and several
EU states, despite the massive settlement program it
implemented in Western Sahara and the building of a
1,700-mile long artificial ridge separating the areas it
controls from those held by the Polisario Front.

Turkey in Northern Cyprus

Following its 1974 invasion, Turkey maintained an
official occupation of Northern Cyprus until 1983,
when it helped create a proxy state, the Turkish Republic
of Northern Cyprus (TRNC). While the declaration of
the TRNC led to sharp criticism against Turkey, the
declaration was partly the result of decisions taken
by Turkish Cypriots. Both Turkey and the Turkish
Cypriots had lost faith in the UN-led negotiations since
the 1974 crisis. The Turks were also concerned by the
successful efforts of Greek Cypriots to internationalize
the dispute by rallying global support for their position
as well as condemnation of the Turkish side.

64. Azad Jammu and Kashmir includes only the smaller portion of Pakistani-administered Kashmir, whereas the larger portion, called

Gilgit-Baltistan, is not part of it and is administered directly by Islamabad.

65. Sumantra Bose, Kashmir (Cambridge, Massachusetts: Harvard University Press, 2003) pages 10-11.

66. Braj Kumar Nehru, Nice Guys Finish Second (New Delhi: Viking, 1997) page 614.

67. Sumantra Bose, Kashmir (Cambridge, Massachusetts: Harvard University Press, 2003) page 112.

68. Fahad Shah, “News From Here Doesn't Get Out: Kashmir Simmers Under Lockdown,” 7he Atlantic, August 18, 2019. (hetps://www.

theatlantic.com/international/archive/2019/08/kashmir-india/596314/)
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Turkish Cypriots also were concerned that the civilian
government expected to take power following the
end of military rule in Turkey in 1983 would take a
softer position on Cyprus to restore the country’s
international standing.®” Under the leadership of Rauf
Denktas, Turkish Cypriots established the TRNC.”

Turkey promptly recognized the TRNC, but no
other state has followed suit. While Turkey maintains
a military presence in Cyprus, it claims the TRNC
exercises full sovereignty over the territory. The
TRNC does hold regular and competitive elections
and maintains a government structure separate from
Ankara. Itis nevertheless highly dependent on mainland
Turkey, not least because of the EU trade embargo
against Northern Cyprus, which means that travel and
trade with the outside world, including postal links,
must go through Turkey.

Armenia in Nagorno-Karabakh

Armenia goes to great lengths to create the appearance
that Nagorno-Karabakh is an independent state. Even
Armenia, however, like the international community,
has not recognized it as such.

Senior Armenian officials rotate seamlessly between
Yerevan and Nagorno-Karabakh. From 1998 to 2018,
Armenia was led by Presidents Robert Kocharyan and
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Serzh Sarkissian; Kocharyan had previously been the
“president” of Nagorno-Karabakh, while Sarkissian
had been its “defense minister.” Most of the “ministers”
of Nagorno-Karabakh are former Armenian officials.
For example, Karen Mirzoyan, who served as “foreign
minister” of Nagorno-Karabakh from 2014 to 2017,
was an Armenian diplomat for several decades.”
Upon completion of his term in Nagorno-Karabakh,
Mirzoyan returned to the Ministry of Foreign Affairs
in Yerevan and served as an advisor to the foreign
minister. In June 2019, Armenian Prime Minister Nikol
Pashinyan appointed Karen Mirzoyan as Armenia’s
ambassador at large.”

Similarly, military commandersrotate between service in
Armenia’s formal army and the local Nagorno-Karabakh
militia. In 2015, for example, Armenia’s deputy chief
of the general staff, Levon Mnatsakanyan, was relieved
of his duties and then immediately appointed to serve
as the “minister of defense” of Nagorno-Karabakh.”
Following the 2016 “Four-Day War” with Azerbaijan,
commemoration of the Armenian dead took place in
multiple locations in Armenia™ despite the official
Armenian position that the war was between Azerbaijan

and Nagorno-Karabakh.

Armenian officials openly acknowledge that there is
no border regime or customs checkpoint between the

69. Clement Dodd, The History and Politics of the Cyprus Conflict (Hampshire: Palgrave Macmillan, 2010), pages 147-149.
70. Michael Barnes, “The UN Response to the Turkish Cypriot Declaration of Independence and its Impact on the Cyprus Problem,”
University of Northern Illinois, spring 2011, page 18. (http://commons.lib.niu.edu/handle/10843/13739)

71. Republic of Turkey Ministry of Foreign Affairs, “Armenia’s View of the Organization of the Black Sea Economic Cooperation,” accessed
October 4, 2019. (http://www.mfa.gov.tr/armenia_s-view-of-the-the-organization-of-the-black-sea-economic-cooperation-.tr.mfa); Republic

of Armenia Ministry of Foreign Affairs, “The answer of the Head of the MFA Neighboring Countries’ Department Karen Mirzoyan to
the question of ‘Armenpress’ News Agency,” May 31, 2011. (https://www.mfa.am/en/interviews-articles-and-comments/2011/05/31/mir-

ans/2294); “Karen Mirzoyan appointed Foreign Minister of NKR,” Mediamax (Armenia), September 22, 2012. (https://mediamax.am/en/

news/karabakh/5899/)

72. “PM appoints Karen Mirzoyan Ambassador-at-Large,” Armenpress (Armenia), June 28, 2019. (https://armenpress.am/eng/

news/980187.html)

73. “Karabakh Defense Minister gets office in capital Yerevan,” News.am (Armenia), June 15, 2015. (https://news.am/eng/news/271978.
html); “Levon Mnatsakanyan appointed Defense Minister of Artsakh,” Mediamax (Armenia), June 17, 2015. (https://www.mediamax.am/

en/news/karabakh/14532/)

74. “Monument to Armenian soldiers killed in April 2016 war unveiled in Metsamor,” News.am (Armenia), August 24, 2019. (hteps://

news.am/eng/news/528203.html)
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Republic of Armenia and the occupied territories.”
On the eve of Armenias joining of the Russian-led
Furasian Customs Union, then-Armenian Prime
Minister Hovik Abrahamian stated, “We will remain
a single territory, and I believe there can be no other
formulations on this issue.””

Thereare other indications of Armenia’s singular control.
The Nagorno-Karabakh currency is the Armenian
dram. Yerevan also assigned Armenian phone and postal
codes for Nagorno-Karabakh. International mail to
Nagorno-Karabakh is addressed to Armenia. All banks
in Nagorno-Karabakh are licensed and supervised by
the Central Bank of Armenia (CBA). The CBA reports
on activities in Nagorno-Karabakh in its updates to
international financial institutions.” The occupied
territories are well-integrated into Armenia’s main
infrastructure, including natural gas and electricity.
This amounts to de facto annexation. Nevertheless,
Armenia has largely escaped international opprobrium
for its military control over a sixth of Azerbaijan.

Russia in Abkbhazia, South Ossetia,
Transnistria, and Donbas

In contrast to its formal annexation of Crimea,
Moscow rules through proxy forces in the territories
of Abkhazia, South Ossetia, Transnistria, and Donbas.
Moscow’s military involvement is well documented,
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and its claim to be an impartial arbiter and peacekeeper
in these conflicts strains credulity.

€€Armenia has largely escaped international

opprobrium for its military control over a
sixth of Azerbaijan.??

On occasion, Russian proxies have resisted full Russian
control. Abkhazia, in particular, has made efforts to
withstand Russian pressure in hopes of achieving
independence from both Georgia and Russia. By
contrast, South Ossetia and Transnistria have hewed
much closer to the Russian line. South Ossetia has even
floated the possibility of formal annexation by Russia.”

Following Vladimir Putin’s consolidation of power
in the early 2000s, the Kremlin’s control of these
territories became tighter. Putin appointed Russian
military and security officials to ministerial positions in
the governing structures of these territories, indicating
their direct subordination to Russia.” Following its
2008 war with Georgia, Russia established permanent
military bases in Abkhazia and South Ossetia, and
formally recognized the independence of the two
territories. This allowed Moscow to create a fictive legal
basis for its military presence, based on “inter-state”
agreements it signed with its proxies.*

75. “Armenian deputy foreign minister excludes possibility of putting border checkpoints between Artsakh and Armenia,” Armenpress (Armenia),
September 5, 2013. (https://armenpress.am/eng/news/731897/armenian-deputy-foreign-minister-excludes-possibility-of-putting-border-
checkpoints-between-artsakh.html); Sargis Harutyunyan “Armenia, Karabakh To Remain ‘Single Territory,” RFE/RL Armenian Service, May 16,
2014. (https://www.azatutyun.am/a/25387895.html); “No customs checkpoint will separate Armenia from Nagorno-Karabakh, says premier,”
Tert.am (Armenia), October 2, 2014. (https://www.tert.am/en/news/2014/10/02/arayik-harutyunian/1207158)

76. Sargis Harutyunyan “Armenia, Karabakh To Remain ‘Single Territory,” RFE/RL Armenian Service, May 16, 2014. (https://www.
azatutyun.am/a/25387895.html).

77. “Central Bank of Armenia: No Money Laundering Case Recorded in Nagorno-Karabakh,” Arka News Agency (Armenia), August 27,
2008. (http://arka.am/en/news/economy/10838/)

78. Andrew Osborn, “Georgia’s breakaway South Ossetia secks vote on joining Russia,” Reuters, October 20, 2015. (https://www.reuters.
com/article/us-russia-georgia-ossetia/georgias-breakaway-south-ossetia-seeks-vote-on-joining-russia-idUSKCNOSE0W420151020); “South
Ossetia Plans to Hold Referendum on Joining Russia — President,” Zass (Russia), June 2, 2017. (https://tass.com/world/949301)

79. Svante E. Cornell, Johanna Popjanevski, and Niklas Nilsson, “Russia’s War in Georgia: Causes and Implications for Georgia and the
World,” Central Asia-Caucasus Institute, August 2008, page 5. (http://isdp.cu/content/uploads/images/stories/isdp-main-pdf/2008_cornell-
et-al_russias-war-in-georgia.pdf); Andrey Illarionov, “The Russian Leadership’s Preparation for War,” in Svante E. Cornell and S. Frederick
Starr, Eds., The Guns of August 2008 (Armonk: M.E. Sharpe, 2009).

80. The Guns of August 2008: Russias War in Georgia, Eds. Svante E. Cornell and S. Frederick Starr (Armonk: ME Sharpe, 2009); Ronald D.
Asmus, A Little War that Shocked the World (New York: St Martin’s Press, 2010).
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The International Response

The status of territories under Israeli control has
remained a focal point of great power diplomacy and
UN proceedings for more than 50 years. By contrast,
while the division of Kashmir has led to recurrent wars
and crises, the international community has tended
to view the matter as a dispute to be resolved through
mediation by the United Nations. The international
community has adopted a similar light touch regarding
other protracted conflicts.

Moreover, there have been few serious efforts to
challenging the fiction of proxies in certain conflicts.
Both the United States and European Union maintain
signiﬁcant sanctions on Moscow and refuse to recognize
its claims. Russia also faced sanctions in the summer of
2008 after its assault on Georgia, yet they were lifted
during the international financial crisis that autumn.
Only four states besides Russia — Venezuela, Nicaragua,
Nauru, and Syria — recognized the independence of
Abkhazia and South Ossetia. Nor has Russia secured
recognition for its proxy in Transnistria. Nonetheless,
there is tacit acceptance of Russian control in these
cases, partly because of limited concern for the affected
populations, and partly due to the difficulty of changing

Russian behavior.

Armenia has encountered mainly symbolic opposition
to its occupation of Nagorno-Karabakh, with no
concrete sanctions or enforcement actions. UN Security
Council resolutions have condemned “displacement of
large numbers of civilians in the Azerbaijani Republic”
and the occupation of Azerbaijani territory. But they
have refrained from directly identifying an aggressor,
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in part due to the insistence of Russia, which protects
Armenia’s interests at the United Nations.

The case of Northern Cyprus is an outlier. The initial
Turkish invasion of Cyprus triggered an immediate
and overwhelming international condemnation. The
U.S. Congress imposed an arms embargo on Turkey
that lasted almost four years. Northern Cyprus later
came under a near-total international trade embargo.
Initially, EU states accepted goods stamped by Turkish
authorities in Northern Cyprus, but the internationally
recognized government in Nicosia obtained an ECJ
ruling in 1994 that banned direct imports from the
TRNC.®" Given that 74 percent of TRNC exports
went to the European Union, this was a considerable
hit to the TRNC economy.® Following the failure of a
2004 peace plan, the European Union accepted Cyprus
as a member state. Today, Turkish Cypriots technically
reside in the European Union but are unable to trade
with other members.

EU legal institutions continue to put pressure on Turkey
and the TRNC. In the landmark case of Loizidou v.
Turkey in 1996, the European Court of Human Rights
(ECHR) ruled that Turkey “exercised effective control”
over the TRNC owing to Turkey’s large military presence
on the island.® This was confirmed several years later
in an inter-state case, Cyprus v. Turkey, in which the
ECHR sentenced Turkey to pay the Republic of Cyprus
€90 million in damages, which Turkey has refused to
pay.* These cases have implications for other territorial
disputes, which have resulted in similar litigation that
led to judgements against other occupying powers.
Whether such judgements will influence those powers’
behavior is difficult to predict.

81. Stefan Talmon, “The Cyprus Question before the European Court of Justice,” European Journal of International Law, vol. 12, no. 4,
2001, pages 727-750. (http://www.ejil.org/article.php?article=1541&issue=37)

82. Hugh Pope, “Sanctions ruling ‘kills hope of united Cyprus,” The Independent (UK), July 14, 1994. (https://www.independent.co.uk/
news/world/europe/sanctions-ruling-kills-hope-of-united-cyprus-the-turkish-cypriot-leader-rauf-denktash-condemns-the-1414102.html)

83. Loizidou v. Turkey, Eur. Ct. H.R., Application no. 15318/89, December 18, 1996. (Available at: https://www.asylumlawdatabase.cu/en/
content/ecthr-loizidou-v-turkey-application-no-1531889-18-december-1996)

84. Cyprus v. Turkey, Eur. Ct. H.R., Application no. 25781/94, May 10, 2001. (https://hudoc.echr.coe.int/eng#{%22ite
mid%22:[%22001-59454%22]}); “Turkey owes more than €100 m in damages to Greek Cypriot enclaved and missing persons’ relatives,
says Nicosia,” In-Cyprus (Cyprus), May 28, 2019. (https://in-cyprus.com/turkey-owes-more-than-e100-m-in-damages-to-greek-cypriot-

enclaved-and-missing-persons-relatives-says-nicosia/)
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Still, the precedent set in Loizidiou carried obvious
implications for other conflicts. In 2004, the ECHR
ruled on a case filed by individuals imprisoned by
Transnistrian authorities, concluding that Russias
backing of secessionist authorities in Transnistria
amounted to effective control.® This legal precedent
was confirmed by a 2015 ruling in Chiragov and
Others v. Armenia. Armenia argued that its role in
Nagorno-Karabakh was fundamentally different from
Turkey’s in Cyprus or Russia’s in Moldova. But the
court concluded that “Armenia, from the early days of
the Nagorno-Karabakh conflict, has had a significant
and decisive influence over the ‘NKR’, that the two
entities are highly integrated in virtually all important
matters and that this situation persists to this day.”®
At the time of this writing, cases on Russia’s role in

Abkhazia were pending before the ECHR.

In summary, occupying powers have assumed
varying levels of accountability for the territories
they rule and the people living there. Curiously,
the states that fully acknowledge their presence and
take responsibility for the security of the territories
and their residents — Israel in the West Bank and
Russia in Crimea — have received the harshest
condemnations, sanctions, and other penalties. By
contrast, those that establish ostensibly independent
proxy regimes can occupy other territories with little
consequence. Russia, for instance, occupies five
foreign regions: Crimea, Donbas, Abkhazia, South
Ossetia, and Transnistria. Yet Moscow is subject to
punitive measures primarily for the one occupation
it admits — Crimea, whereas it has had more success
in making use of its “deniability” in Eastern Ukraine.
Thus, proxies appear to afford the international
community the convenient or politically expedient
option of ignoring select occupations.
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Settlement Projects and

Demographic Changes

Demographic change is a common consequence of
conflict. In some cases, the local population flees or is
driven out.” To exercise effective control, occupying
powers often resettle their own citizens there,
frequently encouraging this relocation by means of
economic incentives.

Residing Populations

Not expelled

o West Bank and Gaza

o Indian-administered Jammu and Kashmir
o Crimea and Donbas

o Transnistria

Partial flight of populations during military
conflict and pressure on population to
emigrate from the regions

o Abkhazia and South Ossetia
o Western Sahara
o Pakistani-administered Kashmir

Intentional policy of expulsion of
residing population

o Northern Cyprus
o Nagorno-Karabakh and surrounding regions

This combination of flight, expulsion, and settlement
often leads to enduring grievances. Yet international
concern has rarely been proportional or consistent.
Armenia expelled over 700,000 Azerbaijanis from
Nagorno-Karabakh and adjacent regions, then
implemented a settlement program. Yet Yerevan has
faced no consequences. Turkey enacted a similar
policy in Northern Cyprus, and Morocco imported
hundreds of thousands of settlers into Western

85. Hascu and Others v. Moldova and the Russian Federation, Eur. Ct. H.R., Application no. 48787/99, July 8, 2004. (https://hudoc.echr.coe.

int/eng#{%22itemid%22:[%22001-61886%22]})

86. Chiragov and others v. Armenia, Eur. Ct. HR., Application no. 13216/05, June 16, 2015. (https://hudoc.echr.coe.int/app/conversion/

pdf/2library=ECHR&id=001-155353&filename=001-155353.pdf)

87. For further study of settlement projects in occupied territories, especially the legal implications, see: Eugene Kontorovich, “Unsettled:

A Global Study Of Settlements In Occupied Territories,” Journal of Legal Analysis, vol. 9, no. 2, winter 2017, pages 285-350. (https://doi.

org/10.1093/jla/lax004)
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Sahara to tip the demographic balance. However, the
preponderance of diplomatic initiatives and media
coverage have focused on Israeli settlements in the
West Bank and Gaza, where the local population has
mostly remained. This offers aggressors a problematic
lesson: expulsion works.

This chapter analyzes the use of settlements to change
demographic balances, affect referendum outcomes,
create economic opportunities for the occupying state
and its citizens, and construct infrastructure to create
barriers to changing a given territory’s status.

Case Studies

Israel and the Palestinians

While Israel gained substantial territory in the process
of repelling the Arab invasion of 1948, it lost territories
to Jordan that had been allocated to the Jewish state
as part of the proposed UN Partition Agreement.®
Centuries-old communities in Jerusalem and the West
Bank took flight or faced expulsion. Thus, following
Israel’s capture of the West Bank and East Jerusalem
in 1967, many Israelis desired to return to lost places
of residence. The first community built following the
1967 war was Kfar Etzion, a village captured by Jordan
during the 1948 war.®
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Initially, Israel’s policy regarding settlements in the West
Bank was to establish them only in areas of strategic
importance, such as the Jordan Valley, or in areas of
exceptional religious and national significance, such as
Hebron. At the same time, Israel hoped to return to the
Arab countries or even to the Palestinians control of
the lands that were densely populated or non-essential
in terms of security.” However, the Arab League’s
rejectionism rendered this goal moot.

Following the ascension of the right-wing Likud Party
in 1977, Israel began to allow the construction of
additional settlements in the territories, even if they
served no security need. However, there is an important
distinction in the Israeli settlement projects from other
cases examined in this study. The Israeli government and
Supreme Court allowed settlements to be built only on
state lands — in other words, land that was previously held
by the government of Jordan — or acquired legally from
private individuals. Furthermore, settlements required
government approval and had to comply with planning
and zoning regulations. Those failing to meet these
requirements were subject to evacuation.””

Israel has designated numerous settlements as National
Priority Areas to encourage migration, construction, and
economic growth.” These areas receive government funds
for new housing, and individuals can receive subsidized

88. Over 10,000 Jews living in the West Bank and the Gaza Strip were driven out or killed, and a number of Jewish communities were captured by
the Jordanian army, assisted by Iraqi forces in the West Bank and by the Egyptian army in the Gaza Strip. These communities were: Beit Ha'arava
and Kalya, north of the Dead Sea; four Kibbutzim of the Etzion Bloc, west of Bethlehem; the Jewish Quarter in Hebron (Nablus); Atarot and
Neve Ya'akov, north of Jerusalem; the Jewish Quarter in the old City of Jerusalem; Tel Or/Naharayim, south of Lake Kinneret; and Kfar Darom in
the Gaza Strip. See: State of Israel Ministry of Foreign Affairs, “Jewish Communities Lost in the War of Independence,” accessed June 12, 2019.
(hetp:/ [www.israel.org/ MFA/Aboutlsrael/Maps/Pages/Jewish%20Communities%20Lost%20in%20the%20War%200{%20Independence.aspx)
89. Aharon Dolev, “jrxy 7n3 5y ymb nn? (What is pressuring Kfar Azion),” Maariv (Israel), February 20, 1970. (http://jpress.org.il/olive/
apa/nli_heb/SharedView.Article.aspx?href=MAR/1970/02/20&id=Ar05600)

90. State of Israel Knesset, “1967 "1 ™nx ,n5x nnon (The Alon Plan, after June 1967),” accessed September 2, 2019. (https://www.knesset.
gov.il/process/asp/event.asp?ID=8)

91. Talya Sason, State of Israel Office of the Prime Minister, “0wmn nba oinxn xwna (o7ra) ny1 min (Interim Opinion Concerning
Unauthorized Outposts),” February 2, 2005, pages 12-14 and 20-22. (http://www.pmo.gov.il/SiteCollectionDocuments/PMO/
Communication/Spokesman/sason2.pdf); Duweikat et al. v. Government of Israel et al. Judgment, HC] 390/79, Israel: Supreme Court,
August 22, 1979. (Available at: hetp://www.hamoked.org/Document.aspx?dID=1670)

92. Government of the State of Israel, Government Decision 3738, April 4, 2018 (https://www.gov.il/he/Departments/policies/
dec3738_2018); Government of the State of Israel, Government Decision 4302, November 15, 2018 (https://www.gov.il/he/Departments/
policies/dec4302_2018)
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loans.” Certain individuals in National Priority Areas
also receive tax benefits, based on geographic and
economic criteria.*

Private individuals and NGOs have since built dozens
of unauthorized settlements in the West Bank. In many
cases, the Israeli government looked the other way. But in
2018, the prime minister’s office published the results of
a study designed to address this problem.”

According to official Israeli data, as of 2017, there were
126 settlements and 414,400 Jewish Israeli citizens living
in the West Bank.” According to the Palestinian census
in 2017, 2.8 million Palestinians resided in the West
Bank.”” There are no Israeli settlements in the Gaza Strip;
all were evacuated in 2005 as part of Prime Minister Ariel
Sharon’s unilateral disengagement plan.”® As part of this
plan, the Israeli government forcibly removed over 9,000
Israelis living in 25 settlements.”
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The overwhelming majority of Israeli settlers live in
the large settlement blocs of the West Bank, such as
Maale Adumim and Ariel, located adjacent to Israel’s
1967 borders. The concentration of settlers in locations
adjacent to Israel means that almost all of the West Bank
could potentially still be relinquished to the Palestinians as
part of a future peace agreement, while these settlements
could be integrated into Israel as the result of a land swap.

Some financial support for the settlements comes from
abroad, not just from the Israeli government. According
to a 2010 report by 7he New York Times, at least 40
U.S.-based groups collected more than $200 million
in tax-deductible gifts for Jewish settlements over
that past decade.'® In Canada, on the other hand, the
government revoked the charity status of an organization
that contributed to Israeli settlements. Ottawa claimed
the organization served to encourage and enhance the
permanence of the settlements, thereby contravening

Canadian policy.

93. Loans for construction may be up to 100,000 NIS for families and 50,000 NIS for individuals in certain Priority Areas. See:
Government of the State of Israel, Government Decision 4302 November 15, 2018. (Available at: https://www.gov.il/he/Departments/
policies/dec4302_2018)

94. Section 11 of the Income Tax Ordinance.

95. In 2015, Israeli Prime Minister Benjamin Netanyahu appointed a team that was tasked with formulating a framework for
authorization of settlements in Judea and Samaria. A report by the team was published on February 15, 2018, providing such a
framework. See: State of Israel Office of the Prime Minister, “oaon n“ ,w“rra mmia nntond minn wiand »pixpnn mivn (Israeli Professional
Task force to propose a framework for authorizing the building in Judea and Samaria, Final Report),” February 15, 2018, page 12.
(hteps://www.gov.il/BlobFolder/reports/report_11/he/report_11.pdf).

96. State of Israel Central Bureau of Statistics, “Localities in Israel, 2008-2017,” February 6, 2019. (https://www.cbs.gov.il/he/
mediarelease/DocLib/2019/042/01_19_042b.pdf). According to the Yesha Council, an umbrella organization of municipal councils of
Jewish settlements in the West Bank (and formerly in the Gaza Strip), as of 2018, there are 150 settlements and 448,672 Israeli-Jewish
citizens residing in the West Bank. The discrepancy can be explained by the number of settlements not recognized by the Israeli
government. See: “2018 nmwa 171 nypm pmw ,ami nrobox mna (New data on the population of Judea, Samaria and the Jordan Valley
in 2018),” Yesha Council, accessed June 11, 2019. (http://www.myesha.org.il/?CategorylD=3358&Article]D=9165)

97. Palestinian Central Bureau of Statistics, “Population Final Results Detailed Report - West Bank - Population, Housing and
Establishments Census 2017,” May, 2019 (http://www.pcbs.gov.ps/pcbs_2012/Publications.aspx). The census includes the population

of east Jerusalem which consist of around 328,000 people, meaning the population in the West Bank without east Jerusalem is near

2.5 million.

98. The stated purpose of the plan was to improve Israel’s security and international status in the absence of peace negotiations with the
Palestinians. See: State of Israel Ministry of Foreign Affairs, “Israel’s Disengagement from Gaza and North Samaria (2005),” accessed June
12, 2019. (https://mfa.gov.il/MFA/Aboutlsrael/Maps/Pages/Israels%20Disengagement%20Plan-%202005.aspx)

99. State of Israel Ministry of Foreign Affairs, “Israel’s Disengagement Plan, Renewing the Peace Process,” April 2005. (https://mfa.gov.il/
MFA_ Graphics/MFA%20Gallery/Documents/disengagement2.pdf)

100. Jim Rutenberg, Mike Mclntire, and Ethan Bronner, “Tax-Exempt Funds Aid Settlements in West Bank,” 7he New York Times, July 5,
2010. (https://www.nytimes.com/2010/07/06/world/middleeast/06settle.html)

101. Canada Revenue Agency, “Audit of Beth Oloth Charitable Organization,” March 12, 2018, 19-25. (https://www.globalphilanthropy.
ca/images/uploads/Notice_of_Intention_to_revoke_for_Beth_Oloth_Charitable_Organization_Dec_3, 2018.pdf)
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Northern Cyprus

Before the unrest of the 1960s, there was no clear division
between Turkish and Greek areas in Cyprus. But inter-
ethnic violence erupted in the 1960s as a Greek Cypriot
campaign for unification with Greece intensified. As a
result of its invasion in 1974, Ankara asserted control
over 40 percent of the island’s territory, leading to the
expulsion of some 150,000 Greeks. The 50,000 Turks
who lived in the island’s south fled to the Turkish-

controlled north.!?

Subsequent policies reinforced demographic changes.
The TRNC and Turkey encouraged emigration from
Turkey to Northern Cyprus, including through a
formal program from 1974 to 1979 designed to settle
new citizens from Turkey. Turkish immigrants received
citizenship in the TRNC and lived in houses that had
been the property of Greek Cypriots. The TRNC
set up a Ministry of Resettlement'® and sponsored
programs to assist the absorption of Turkish settlers.
The properties of former Greek residents of the
North were redistributed.' Farmland and livestock
were distributed to the new immigrants, and food
was supplied until Turkish settlers could provide for
themselves. Estimates of the number of Turkish settlers
in the TRNC during this period range between 15,000
and 30,000. These policies ended in 1980.'%

Later waves of immigration to the TRNC from Turkey
took place without formal facilitation by the local or

Turkish authorities.!” However, the TRNC has lax

immigration laws that enable application for citizenship
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after a year of residence and grants citizenship to
members of the Turkish military who served on the
island and to families of Turkish soldiers who died in
the 1974 war. The children and grandchildren of the
settlers from both periods of Turkish emigration to the
TRNC received citizenship as well.'*®

Thus, since 1980, approximately 30,000 additional
settlers from Turkey have received citizenship in
the TRNC. Today, settlers from Turkey and their
descendants outnumber native Turkish Cypriots. In
addition, an estimated 70,000 Turkish citizens reside
in the TRNC but have not received local citizenship.'®
They include university students and migrant workers.

Western Sahara

The Western Sahara conflict (1975-1991) led to
the flight of nearly half of the indigenous Sahrawi

population. Many found shelter in Polisario-run
refugee camps in southwestern Algeria. However, a
Sahrawi population of about 150,000 remained in
Western Sahara under Moroccan rule.

Through an extensive settlement project, the
Moroccan government has succeeded in changing the
demographic balance in Western Sahara. Settlers from
Morocco now outnumber the indigenous Sahrawis.
Assessments place the number of Moroccan settlers at
between 200,000 and 300,000, constituting over half
of the total population. According to the CIAs World
Factbook, “Morocco maintains a large military presence
in Western Sahara and has encouraged its citizens to

102. Pierre Oberling, 7he Road to Bellapais: The Turkish Cypriot Exodus to Northern Cyprus (New York: Columbia University Press for Social

Science Monographs, 1982).

103. Helge Jensehaugen, “The Northern Cypriot Dream — Turkish Immigration 1974-1980,” 7he Cyprus Review, fall 2014, page 63.

(hteps://cyprusreview.org/index.php/cr/article/view/95/63)
104. Ibid., page 72.

105. Mete Hatay, “Is the Turkish Cypriot Population Shrinking?” PR/O, February 2007, page 47. (https://www.prio.org/Global/upload/
Cyprus/Publications/Is%20the%20 Turkish%20Cypriot%20Population%20Shrinking. pdf)

106. Ibid., page 2.
107. Ibid.
108. Ibid.

109.Mete Hatay, “Is the Turkish Cypriot Population Shrinking?” PRIO, February 2007, page 47. (https://www.prio.org/Global/upload/
Cyprus/Publications/Is%20the%20Turkish%20Cypriot%20Population%20Shrinking. pdf).
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settle there, offering bonuses, pay raises, and food
subsidies to civil servants and a tax exemption.”'"°

Rabat dedicates significant public investment to
Western Sahara, some generated from a special tax
devoted to investments in the territory. Accordingly,
economic and human development indicators are
higher in Western Sahara than in Morocco proper, an
indication that the government invests significantly in
this region. All of these measures help ensure that any
future referendum on the region would not result in
support for independence.

The Armenia-Azerbaijan Conflict

During their capture of Nagorno-Karabakh and
seven surrounding districts of Azerbaijan in 1992-94,
Armenian forces evicted all the Azerbaijani residents of
the region, who numbered over 700,000. Officials in
Armenia, local authorities in Nagorno-Karabakh, and
diaspora organizations have since touted their efforts to
bring settlers to the occupied territories." Alocal official
stated that settlers are recruited from both Armenia
and foreign countries."” Independent observers,
such as fact-finding missions from the OSCE, have
documented evidence of the Armenian settlements.!
According to the OSCE, 3,000 Armenian settlers
live in the town of Lachin, mostly in former homes
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of Azerbaijanis who fled during the war. New settlers,
according to the report, received “incentives offered
by the local authorities[,] include[ing] free housing,
access to property, social infrastructure, inexpensive
or sometimes free electricity, running water, [and] low
taxes or limited tax exemptions.”""* A report published
by the Ministry of Foreign Affairs of Azerbaijan, using
satellite images, also documents the settlements and
their expansions.'

There are three categories of Armenian-occupied
territories of Azerbaijan: Nagorno-Karabakh proper;
the regions of Lachin and Kelbajar that lie between
Armenia and Nagorno-Karabakh; and five additional
adjacent administrative regions of Azerbaijan. The
Armenian settlement project has mainly focused on
Nagorno-Karabakh and the Lachin and Kelbajar
regions. Lachin has strategic value because it forms a
narrow corridor separating Nagorno-Karabakh from
Armenia. Through settlements, Armenia aims to
retain control of Lachin in the event there is a future
peace settlement.

Armenian settlers are housed both in homes that
belonged to Azerbaijani residents and new settlements
built by Armenian authorities. Settlers lease land for
free, receive loans for livestock and small business,

110. U.S. Central Intelligence Agency, “Western Sahara,” World Factbook, September 23, 2019. (https://www.cia.gov/library/publications/

the-world-factbook/geos/wi.html)

111. Edik Baghdasaryan, “Repopulation is An Essential Question for All Armenians,” Hezq (Armenia), June 25, 2007.
(hteps://hetq.am/en/article/6744); “Deputy Prime Minister of Artsakh Spoke about the Resettlement of Artsakh,” Aravor (Armenia), July

27, 2013. (hteps://www.aravot-en.am/2013/07/27/155729)

112. Edik Baghdasaryan, “Repopulation is An Essential Question for All Armenians,” Hezq (Armenia), June 25, 2007.

(hteps://hetq.am/en/article/6744)

113. Organization for Security and Cooperation in Europe, “Executive Summary of the ‘Report of the OSCE Minsk Group Co-Chairs’
Field Assessment Mission to the Occupied Territories of Azerbaijan Surrounding Nagorno-Karabakh,” March 24, 2011. (hetps://www.
osce.org/mg/762092download=true); United Nations Security Council, “Report of the OSCE Fact-Finding Mission (FFM) to the
Occupied Territories of Azerbaijan Surrounding Nagorno-Karabakh (NK),” A/59/747-S/2005/187, March 21, 2005. (https://undocs.org/

pdfzsymbol=en/A/59/747)

114. United Nations Security Council, “Report of the OSCE Fact-Finding Mission (FFM) to the Occupied Territories of Azerbaijan
Surrounding Nagorno-Karabakh (NK),” A/59/747-S/2005/187, March 21, 2005, page 31. (https://undocs.org/pdfzsymbol=en/A/59/747)
115. Azercosmos and Republic of Azerbaijan Ministry of Foreign Affairs, “Illegal Activities in the Territories of Azerbaijan

Under Armenia’s Occupation: Evidence from Satellite Imagery,” 2019. (https://azercosmos.az/storage/brochures/February2019/
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and enjoy free utilities."¢ Settlements receive funding
from a variety of sources, including direct Armenian
government funding,'” funds from Armenian diaspora
communities, and even limited USAID funds."®

The “prime minister” of Nagorno-Karabakh, Ara
Harutyunyan, described the goals for the settlements
as the establishment of political control of the region
and deriving economic benefit from the occupied
lands: “We are the owners of these lands and by
the appropriation of them we answer the political
question. Second, that we are using these lands for
food provision and, in general, economic purposes.”'?
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The U.S. Congtress has actually appropriated foreign
aid for Nagorno-Karabakh since 1998. Some of
these funds have been used to construct homes in the
occupied territories. U.S. aid allocations totaled over
$40 million between 1998 and 2012. According
to Armenian reports, U.S. appropriations have been
used for “construction of homes in sixty villages, water
supply projects in forty villages and renovation of twelve
schools in different provinces of Nagorno-Karabakh.”!

In addition, the settlements benefit from the support
of several Armenian-American diaspora organizations
that operate in the United States as tax-free non-profits.
One vehicle for settlement funding is the Artsakh
Fund,” run by the Armenian Cultural Association
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118. On USAID funds to Nagorno-Karabakh settlements and the additional occupied territories, see: Jim Nichol, “Armenia, Azerbaijan,
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of America.'”” The project focuses on new housing
and public buildings in occupied Gubadli region and

openly calls the activities “resettlement projects.”'

The Los Angeles-based Hayastan All-Armenian Fund
also supports settlement activity in the occupied
territories, focusing on major infrastructure projects.
The fund sponsored two highways between Armenia
and the occupied territories.'” The fund also sponsors
water, power, and other infrastructure projects and
raises money through annual telethons in the United
States. The New Jersey-based Tufenkian Foundation
similarly boasts that it has “built a new [settlement]
from the ground up — the Arajamugh village.”*

Since 2012, a new wave of settlers has arrived in
Nagorno-Karabakh'” as a result of the Syrian civil war.
Ethnic Armenians from Syria are encouraged to settle
in the occupied territories, and receive free housing,
free utilities, free agricultural equipment, tax breaks,
and financial support as incentives.””® Armenia has
actually received funds from the European Union to
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settle these Syrians in Armenia.'® There is no evidence
that Brussels has tried to prevent use of the funds for
settlement in Nagorno-Karabakh and the additional
occupied districts.

Resistance to Settlement in Jammu and

Kashmir and Abkbazia

The local powers in both Jammu and Kashmir and
Abkhazia have resisted settlement activity. In Abkhazia,
Moscow has made efforts to settle Russians, but the Abkhaz
local authorities have resisted pressure to pass legislation
that would allow foreign citizens (read: Russians) to own
property.”®® Russian citizens own and operate extensive
business and infrastructure projects in Abkhazia, but
most do not take up permanent residence there.

As for Kashmir, India’s constitution explicitly guarantees
the local IJK legislature the right to determine who is
a permanent resident, which in turn determines the
applicability of property rights. As a result, there was no
significant migration of people from India into Jammu
and Kashmir, and populations that moved there in the

123. “Artsakh Fund Holds Fundraising Event in Greater Boston,” Armenian Weekly, September 23, 2015. (https://armenianweekly.

com/2015/09/23/artsakh-fund-boston-2)

124. “Support Artsakh Resettlement Projects — Artsakh Fund — Arajamugh Village Expansion Project,” Armenian Cultural Association of

America, accessed December 18, 2019. (https://acaainc.org/artsakh/)

125. “Our Mission,” Hayastan All Armenian Fund, accessed December 18, 2019. (http://www.himnadram.org/en/our-mission)
126. “General Donations,” Tufenkian Foundation, accessed December 18, 2019. (http://www.tufenkianfoundation.org/donate/)
127. Gayan Mkrtchyan, “Relocation With a Reason: Some Syrian-Armenian families find advantages to resettle

in Karabakh,” Armenia Now (Armenia), March 20, 2013. (https://www.armenianow.com/society/features/44597/

syrian_armenians_kashatagh_resettlement_in_karabakh)

128. “New flats are built for Syrian Armenians in Nagorno-Karabakh,” ArmenPress (Armenia), August 5, 2013. (https://armenpress.am/
eng/news/728230/new-flats-are-built-for-syrian-armenians-in-nagorno-karabakh.html); “Yerevan Expects Further Armenian Exodus From
Syria,” ecoi.net, September 2, 2013. (https://www.ecoi.net/en/document/1051099.html); “Why Armenia is Welcoming Syrian Armenians,”
BBC News (UK), April 23, 2015.(https://www.bbc.com/news/av/world-middle-east-32438128/why-armenia-is-welcoming-syrian-
armenians); Armenian General Benevolent Union, Press Release, “Agricultural Project Supports Syrian Armenians in Nagorno-Karabakh
Republic,” January 16, 2014. (https://agbu.org/news-item/agricultural-project-supports-syrian-armenians-in-nagorno-karabakh-republic/);
Sara Khojoyan, “Families Fleeing Syria Battle Raise Tension in Oil Region,” Bloomberg News, October 16, 2013.
(hteps://www.bloomberg.com/news/articles/2013-10-15/families-flecing-syria-battle-raise-tension-in-oil-region); Anna Kamay and
Anush Babajanyan, “Karabakh: Syrian Refugees Flee One War Zone for Another,” Eurasianet, October 20, 2017. (https://eurasianet.org/
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1950s never gained permanent residency.” The Modi
government’s 2019 abrogation of IJK’s special status
largely was designed to ensure that Indians from outside
IJK could move there. It remains to be seen whether
the changes in IJK’s legal status, if upheld by Indian
courts, will lead to significant migration — something
that may be deterred by recent violence in the area.

*okk

Settlement activity in occupied territories is quite
common and is often the result of extensive programs
sponsored by the occupying power. In some cases, such
as with Israel and Armenia, diaspora organizations are
active in promoting the settlement activity. In the case
of Armenia, even congressionally appropriated funds
have openly been used to construct settlement homes
in the occupied territories, without consequence or
condemnationwithin the U.S. Congress or from NGOs.

Onceagain, theinternational response revealsimbalance
and bias. Despite the extensive settlement activity in
most zones of protracted conflicts, the only settlement
project that attracts the attention of international
human rights organizations, governments, and the
United Nations is that conducted by Israel.

U.S., EU, UN, and Corporate
Trade Regulations

Protracted territorial disputes have politicized bureaucratic
functions such as customs regulations that otherwise
might have remained purely technical matters. These
functions often help determine whether an occupied
territory will be treated as part of the occupying country
or as a distinct entity. If the occupier has concluded free
trade agreements with the United States or European
Union, will such privileges extend to the occupied
territory? Will the United States or European Union
require labels indicating that imports originated in an
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occupied territory? Will the customs status of a territory
create a loophole in economic sanctions that target the
occupying power?

‘The private sector also has to contend with such questions.
Decisions of whether to operate in certain territories
become political and legal matters. Even if such conduct
is entirely legal, activists may pressure corporations to
divest — and a decision to do so would likely prompt
criticism from the opposing side.

Governments and corporations have an interest in
formulating clear and consistent policies. Doing so can
blunt accusations that they apply double standards. For
businesses, equitable treatment is especially important
to counter claims of discriminatory practices. However,
such decisions tend to be made on an ad hoc basis that
reflects the pressures of the moment.

Israel has often been the sole target of divestment advocacy
campaigns. Under pressure from activists, the United
States and European Union prohibit the use of “Made
in Israel” labels for West Bank goods yet have not applied
similar rules to Western Sahara, Transnistria, and others.
The UN Human Rights Council similarly compiles a
database of companies that operate in the West Bank and
has issued letters warning those companies that they risk
being declared human rights violators. Yet there are no
parallel efforts for other similar territories. Meanwhile,
NGO:s including Human Rights Watch and Amnesty
International have pressured tourism service companies,
such as Airbnb, Booking.com, and Expedia, to exclude
Israeli-controlled territories. Once again, these NGOs
have not addressed other protracted conflicts.

U.S. Policies

U.S. Customs and Border Protection (CBP) monitors all
goods imported to the United States and requires accuracy
in statements of origin. To date, CBP has issued explicit
directives pertaining to the territories under Israel’s
control, but has done so for only one of the four regions

131. Mridu Rai, “The Indian Constituent Assembly and the Making of Hindus and Muslims in Jammu and Kashmir,” Asian Affairs, vol.
49, no. 2, 2018, pages 205-221. (https://www.tandfonline.com/doi/full/10.1080/03068374.2018.14686592fbclid=IwAR3LkltEydAsDdi

ygC-tdTnVGrK96IENkzsEE-D3S_ywekxxCSfOcI3BLNM)
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under Russian control (Crimea). In other cases, CBP
effectively allows goods to be imported with no indication
they were produced in areas of occupation, in violation of
CBP regulations. Indeed, there are multiple cases wherein
goods produced in occupied territories entered the U.S.
market with erroneous country-of-origin labels yet the
importers faced no consequences. Some exporters make
no secret of the mechanisms they employ to circumvent
CBP regulations, such as registering companies outside
the occupied zone. In fact, these exporters even openly
promote this technique as a marketing tool.'*

Israel and the Palestinians

In the case of Israel, CBP has clarified that goods produced
in the West Bank cannot be registered as produced by
companies based in Israel proper and then imported
with the label “Product of Israel.” Instead, U.S. customs
regulations require goods produced in the West Bank
and/or Gaza to be clearly demarcated.' The labels cannot
contain the words “Israel,” “Made in Israel,” “Occupied
Territories-Israel,” or words of similar meaning.* This
policy originated shortly after the signing of the Oslo
Accords in 1993. U.S. policy does not differentiate
between goods produced in Israeli settlements versus
those made by Palestinians residing in the territories.

In 2016, CBP issued public guidance reaffirming its
policy, warning, “Goods that are erroneously marked as
products of Israel will be subject to an enforcement action
carried out by U.S. Customs and Border Protection.”"*
CBP has also made clear that the West Bank origin of
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goods cannot be circumvented by registering a company
within Israel’s pre-1967 borders.

At a 2016 State Department briefing, a journalist asked
whether this policy applied to comparable territories. The
State Department spokesman rejected this.'?’

Western Sahara, Cyprus and Jammu and Kashmir

The CBP has not published guidelines related to the
labeling of goods from Western Sahara or Turkish
Cyprus. The U.S. trade agreement with Morocco
covers all goods from Morocco, with no differentiation
of goods produced in the occupied region.””* Nor are
there any guidelines related to imports from either
Pakistani-administered or Indian-administered Jammu
and Kashmir. Products from these territories are simply
labeled as made in either Pakistan or India.

Armenia

Despite the U.S. recognition of Nagorno-Karabakh
and the surrounding regions as the legal territory of
Azerbaijan, the CBP has not clarified that goods from
these territories should be marked as such. Producers
in the occupied territory openly admit they mark their
goods “Product of Armenia” when exporting to the U.S.
As a recent news story about one producer revealed, “The
company exports to the United States, Canada, Russia,
and the EU, all via a corporate registration in Armenia,
a tool Karabakh producers use; Ohanyan’s brandies and
Avetissyan’s wines show up in Los Angeles and Chicago

132. David Kitai, “Nagorno-Karabakh’s nascent wine industry begins to bear fruit,” Eurasianet, April 29, 2019. (https://eurasianet.org/

nagorno-karabakhs-nascent-wine-industry-begins-to-bear-fruit)

133. U.S. Department of the Treasury, Customs Service, “Country of Origin Marking of Products From the West Bank and Gaza,” March
14, 1997. (https://www.govinfo.gov/content/pkg/FR-1997-03-14/pdf/97-6462.pdf)

134. Ibid.

135. U.S. Customs and Border Protection, “C/O Marking - West Bank/Gaza,” March 18, 1997. (https://csms.cbp.gov/viewmssg.
asp?Recid=152928&page=8&srch_argv=gaza8srchtype=&btype=&sortby=&sby)

136. U.S. Customs and Border Protection, “West Bank Country of Origin Marking Requirements,” January 23, 2016.
(hteps://csms.cbp.gov/viewmssg.asp?Recid=214208page=&srch_argv=gaza8tsrchtype=&btype=&sortby=&sby)

137. Mark Toner, U.S. Department of State, “Daily Press Briefing,” January 28, 2016. (https://www.c-span.org/video/?403861-1/

state-department-daily-briefing)

138. U.S. Customs and Border Protection, “Morocco Free Trade Agreement Effective 01/01/2006,” March 1, 2006. (https://csms.cbp.gov/
viewmssg.asp?Recid=166758page=&srch_argv=Morocco&srchtype=&btype=&sortby=8&sb)
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with ‘Product of Armenia’ on their labels.”’** The label

“Product of Armenia” even appears on products openly
advertised as being from the occupied territories.'*

O The Kataro Winery is located in
occupied Nagorno-Karabakh,'! but its
wines are labeled “Product of Armenia,”
in violation of CBP certificate-of-origin
requirements.

- - -

© This grilled vegetable mix produced by Artsakh Berry, a company
based in the occupied territories of Azerbaijan,"> enters the United
States as a “Product of Armenia.” The company is registered with
the U.S. Food and Drug Administration through a company located
in Armenia.'*

Russia’s Occupied Regions

Russia occupies five regions recognized by the United
States as territories of foreign states: Crimea and Donbas
(Ukraine), Abkhazia and South Ossetia (Georgia), and
Transnistria (Moldova). However, the CBP has only

issued policy statements regarding imports from Crimea.
Prior to the imposition of U.S. sanctions prohibiting
business with Crimea, CBP stipulated that if goods are
imported to the United States from Crimea without
being explicitly marked “Made in Ukraine,” there would
be an “extra duty of 10 percent” imposed.'* After the
imposition of U.S. sanctions on Russia following the
annexation of Crimea, imports from the “Crimea region

of Ukraine” were fully prohibited.'®

By contrast, goods from Russian-occupied Transnistria
enter the U.S. market as “Product of Moldova.” For
example, Intertrade USA Company in Wheeling,
Mlinois, openly describes the origins of various products
from wineries in Tiraspol but labels the wine a
“Product of Moldova.”

P

O Kvint Kosher Brandy from Tiraspol in
4 MT K Transnistria is marketed in the United
' 4 g Statesasa “Product of Moldova.”
@ BRANDY e
5 £ )
P i i
Sinee 1597

Canada’s Policies

Canada maintains a labeling policy close to that of the
United States. Goods imported from the West Bank
are labeled as such, while there are no restrictions on
products from other territories Canada identifies as
occupied. In July 2019, Canada’s Federal Court ruled

139. David Kitai, “Nagorno-Karabakh’s nascent wine industry begins to bear fruit,” Eurasianet, April 29, 2019. (https://eurasianet.org/
nagorno-karabakhs-nascent-wine-industry-begins-to-bear-fruit)

140. See: “Kataro 2015 Sireni Artsakh Red Wine Armenia,” Wine Plus, accessed October 5, 2019. (https://www.mywineplus.com/products/kataro-
2015-sireni-artsakh-red-wine-togh-armenia); “Mission Wine & Spirits,” Wine Searcher, accessed October 5, 2019. (https://www.wine-searcher.
com/merchant/2313?wine_id_F=4744051); “Results: artsakh,” Mission Wine ¢ Spirits, accessed October 5, 2019. (https://www.missionliquor.
com/search?q=artsakh); “Artsakh Brandy Mulberry Armenia,” Remedy Liguor, accessed October 5, 2019. (https://remedyliquor.com/artsakh-
vodka-mulberry-armenia-114pf-3yr-750ml.heml)

141. “Kataro,” Kataro, accessed January 8, 2020. (https://kataro.am)

142. “Welcome,” Artsakhberry, accessed October 5, 2019. (http://www.artsakhberry.am/wp/)

143. “Certificates,” Artsakhberry, May 20, 2011. (http://www.artsakhberry.am/wp/archives/325)

144. U.S. Customs and Border Protection, “Marking Requirements for Ukraine,” April 23, 2014. (https://csms.cbp.gov/viewmssg.
asp?Recid=200198&page=&srch_argv=Crimea&srchtype=&btype=&sortby=8&tsby)

145. U.S. Customs and Border Protection, “Exec Order Prohibits Certain Transactions with Respect to the Crimea Region of Ukraine,”
December 24, 2014. (https://csms.cbp.gov/viewmssg.asp?Recid=204368 page=8srch_argv=Crimea8srchtype=&btype=&sortby=8&sby)
146. “Kvint,” Intertrade USA Company, accessed October 5, 2019. (http://www.iucbrands.com/333-kvint/). This arrangement, it should be
noted, comports with the preferences of the Moldovan government as it is in support of Moldova’s territorial integrity.
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that wines produced in West Bank settlements can no

longer be labeled “Made in Israel.”

Kvint and other brands produced in Transnistria have a
partnership with a Canadian distributor.'”” In addition,
wine produced in Nagorno-Karabakh, such as imports
from the Artsakh Brandy Company, enters Canada as
<« . »

Product of Armenia.

EU Policies

The European Union has an exceptionally incoherent
approach to protracted conflicts and trade. It requires
labels on goods from Israeli settlements in an explicit
effort to influence Israeli policies. In contrast, the
European Union has encouraged trade with Western
Sahara, going out of its way to include the area under
its trade agreements with Morocco — so much so that
EU policy has encountered resistance from the EC]J.
Meanwhile, the European Union maintains a trade
embargo on Northern Cyprus, an area that is technically
within the European Union. And like the United States,
the European Union treats the Russian-occupied regions
inconsistently: It bans all trade with Crimea, while there
is no regulation of trade with Abkhazia, South Ossetia,
or Transnistria. Finally, the European Union does not
restrict or regulate goods produced in Nagorno-Karabakh
or Jammu and Kashmir.

Israel and the Palestinians

In 2001, the European Commission determined that
West Bank goods were not Israeli in nature. This meant
they would lose their preferential treatment under the
EU-Israel Free Trade Agreement. In 2004, a technical

Occupied Elsewhere: Selective Policies on Occupations, Protracted Conflicts, and Territorial Disputes

solution was negotiated whereby the statement of origin
for Israeli goods exports would specify the locality in
which they were produced and the European Union
would determine whether the locality was part of Israel.'*

However, as a result of public pressure, including calls
by the Boycott, Divest, and Sanctions (BDS) campaign
to boycott settlement goods, Israel faced additional
restrictions. In 2009, the United Kingdom issued
guidance for UK supermarkets “to distinguish between
foods from the settlements and Palestinian-manufactured
goods.” This guidance was not legally binding, however.'

In 2013, the European Commission issued a directive
that made agreements with Israel contingent upon
a “settlement exclusion,” designating areas beyond
the 1967 boundaries, including the Golan Heights,
as outside Israel — and as a result, Israeli academic
institutions outside the 1967 lines became ineligible
for EU “grants, funding, prizes or scholarships.”"° The
European Union does not impose similar limitations on
Turkish universities with campuses in Northern Cyprus
that also participate in the EU research program.

Finally, in 2015, the European Commission adopted
an interpretative notice calling for more stringent
labeling of settlement goods. Specifically, it notes: “an
indication limited to ‘product from Golan Heights' or
‘product from West Bank’ would not be acceptable...
In such cases the expression ‘Israeli settlement or
equivalent needs to be added.””!

While this was a general guideline, the Commission left
implementation up to member states. France, which in

147. “Vinohora: The Ambassador of Moldovan Brands,” Vinohora Wines ¢ Spirits Inc., October 10, 2018. (Available at: https://issuu.com/

airelle/docs/vinohora_catalog)

148. Guy Harpaz, “The Dispute over the Treatment of Products Exported to the European Union from the Golan Heights, East Jerusalem,
the West Bank and the Gaza Strip - The Limits of Power and the Limits of the Law,” Journal of World Trade, vol. 38, no. 6, 2004, pages
1049-1058. (Available at: hteps://www.kluwerlawonline.com/abstract.php?area=Journals&id=TRAD2004042)

149. Ian Black and Rory McCarthy, “UK Issues New Guidance on Labelling of Food from Illegal West Bank Settlements,” 7he Guardian
(UK), December 10, 2009. (https://www.theguardian.com/world/2009/dec/10/guidance-labelling-food-israeli-settlements)

150. Harriet Sherwood, “EU Takes Tougher Stance on Israeli Settlements,” 7he Guardian (UK), July 16, 2013.
(hteps://www.theguardian.com/world/2013/jul/16/eu-israel-settlement-exclusion-clause)

151. European Commission, “Interpretative Notice on indication of origin of goods from the territories occupied by Israel since June
1967,” November 11, 2015. (https://eeas.europa.eu/sites/eeas/files/20151111_interpretative_notice_indication_of origin_en.pdf)
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2010 made it illegal to promote the BDS campaign,'”
was ironically the first to implement the EU guidelines in
2016." French regulation forced settlement goods to be
labeled as products of “colonies Israéliennes.” Several EU
member states followed suit. However, West Bank-based
Psagot Wineries challenged this regulation, arguing that it
was political in nature, implied encouragement to boycott
its products, and unfairly singled out Israel. The French
State Council accepted the appeal, froze the regulation,
and sent the matter to the ECJ."* In November 2019, the
EC]J ruled against Psagot, finding that the goods must be
labeled as products of settlements.'s

Activist organizations have since urged the European
Union and its member states to go further. Amnesty
International advocates a full ban on goods produced
in settlements,' and the European Council on Foreign
Relations in a 2015 report urged the European Union
to remove ‘the charitable status within the EU of
organizations that supportIsrael’s settlemententerprise.””
These groups have not advocated the same policies for
territories elsewhere.
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Western Sabara

The contrast between the EU positions on Israeli
settlements and Western Sahara is stark.”** Theoretically,
the European Union supports the self-determination of
the Sahrawi people and rejects Moroccan sovereignty
over the territory. In this sense, the European Union’s
political position on Western Sahara is similar to that
on the West Bank. But EU trade policy is very different.
Morocco has enjoyed an Association Agreement
with the EU since 1995." In the agreement, the EU
characterizes Western Sahara as a “non-self-governing
territory, large parts of which are currently administered
by Morocco.”® While the European Union makes
clear it “does not prejudge the outcome of the United
Nations’ political process on the final status of Western
Sahara,” in practice it admits that “products from
Western Sahara certified to be of Moroccan origin have
been imported to the Union, benefiting from the tariff
preferences laid down in its relevant provisions.”"!

152. Benoist Hurel, “Il est désormais interdit de boycotter (Boycotting is now prohibited),” Libération (France), November 19, 2010.
(hteps://www.liberation.fr/france/2010/11/19/il-est-desormais-interdit-de-boycotter_694697)

153. Charlotte England, “France Becomes First European Country to Label Items from Israeli Settlements,” 7he Independent (UK),

November 29, 2016. (https://www.independent.co.uk/news/world/europe/france-becomes-first-european-country-to-label-items-from-
israeli-settlements-a7444031.html)

154. “Psagot Winery Products Will Not be Labeled,” Arutz Sheva (Israel), November 21, 2018. (http://www.israelnationalnews.
com/News/News.aspx/255034); “Etiquetage des produits israéliens et droit de 'Union Européenne: la parole est au Conseil d’Etat.
Lanalyse de Maitre Francois-Henri Briard,” Opinion Internationale (France), May 29, 2018. (https://www.opinion-internationale.
com/2018/05/29/etiquetage-des-produits-israeliens-et-droit-de-lunion-europeenne-la-parole-est-au-conseil-detat-lanalyse-de-maitre-
francois-henri-briard_53774.html)

155. Raphael Ahren, “In landmark ruling, EU’s top court says settlement product labeling mandatory,” The Times of Israel (Israel),
November 12, 2019. (https://www.timesofisrael.com/in-landmark-ruling-eus-top-court-says-settlement-product-labeling-mandatory/)

156. “Stop supporting Israeli settlements on occupied Palestinian land,” Amnesty International, accessed December 18, 2019. (https://www.
amnesty.org/en/get-involved/take-action/stop-supporting-israeli-settlements-on-occupied-palestinian-land/)

157. Hugh Lovatt and Mattia Toaldo, “EU Differentiation and Israeli Settlements,” European Council on Foreign Relations, July 22, 2015.
(hteps:/ /www.ecfr.eu/publications/summary/eu_differentiation_and_israeli_settlements3076)

158. Guy Harpaz, “The Front Polisario Verdict and the Gap Between the EU’s Trade Treatment of Western Sahara and Its Treatment of the
Occupied Palestinian Territories,” Journal of World Trade, vol. 52, no. 4, 2018, pp. 619-641. (Available at: https://www.kluwerlawonline.
com/abstract.php?area=Journals&id=TRAD2018027)

159. John Damis, “Morocco’s 1995 Association Agreement with the European Union,” Journal of North African Studies, vol. 3, no. 4, 1998,
pages 91-112. (https://www.tandfonline.com/doi/abs/10.1080/13629389808718345)

160.. “Council Decision (EU) 2018/1893 of 16 July 2018 regarding the signature, on behalf of the European Union, of the Agreement in the form of
an Exchange of Letters between the European Union and the Kingdom of Morocco on the amendment of Protocols 1 and 4 to the Euro-Mediterranean
Agreement establishing an association between the European Communities and their Member States, of the one part, and the Kingdom of Morocco,
of the other part,” Official Journal of the European Union. (https://eur-lex.curopa.eu/legal-content/ EN/TXT/2uri=CELEX%3A32018D1893)

161. Ibid.
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This decision prompted a lawsuit by the Polisario Front.
In 2015, the ECJ ruled that Western Sahara cannot
be considered part of Morocco under the Association
Agreement. A 2018 ruling led to the same conclusion
for a fisheries agreement.'* But this did nozt change EU
policy. Rather, the European Union appealed the ECJ
ruling, arguing that the Polisario Front did not have
standing. The European Union proceeded to exchange
letters with Morocco to continue implementing existing
agreements, while creating new agreements to replace
the expiring ones.'® They amended the EU-Morocco
Association Agreement to “expressly provide a legal
basis so that products originating from Western Sahara
could benefit from the same trade preferences as those
from Morocco.”'* The European Parliament approved
this procedure in January 2019.'®

Northern Cyprus

The European Union’s treatment of Northern Cyprus,
by contrast, is remarkably uncompromising. However, it
was not a policy by design.
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Following the 1974 Turkish invasion, Northern Cyprus
became a de facto “Federated State.” Since its authorities
continued to use older Cypriot stamps on certificates of
origin for Northern Cyprus products, the documents
were accepted across Europe. This changed in 1983,
when North Cyprus declared independence and formed
the TRNC. Greek Cypriot authorities urged foreign

counterparts to accept only new Greek Cypriot stamps.'*

In 1994, the EC]J ruled that EU member states could
not accept certificates of origin other than those issued
by the recognized government, thus imposing a trade
embargo on TRNC.'" A decade later, the European
Union granted Cyprus EU membership while
implementing a UN plan for reunification. Although
the Greek Cypriots voted against the UN plan, Cyprus
was nonetheless allowed to join the European Union.'s*
Northern Cyprus thus became a part of the European
Union in which EU law is not applied. When EU
institutions nevertheless attempted to establish direct
trade with Northern Cyprus,'® the Greek Cypriot
government blocked them from doing so.” In fact, the
Greek Cypriot government not only vetoed any EU

162. Judgement of December 21, 2016, Council of the European Union v. Front Polisario, C-104/16 B, EU:C:2016:973, December 21, 2016. (htep://
curia.curopa.eu/juris/liste.js?language=en&num=C-104/16); Court of Justice of the European Union, Press Release, “Judgment in Case C-266/16
The Queen, on the application of Western Sahara Campaign UK v Commissioners for Her Majesty’s Revenue and Customs and Secretary of State for
Environment, Food and Rural Affairs,” February 27, 2018. (https://curia.europa.eu/jcms/upload/docs/application/pdf/2018-02/cp18002en.pdf)
163. Benjamin Fox, “Court in Confusion: The EU and Western Sahara,” Euractiv, March 9, 2018. (https://www.euractiv.com/section/
africa/news/court-in-confusion-the-eu-and-western-sahara/)

164. Eva Kassoti, “The Empire Strikes Back: The Council Decision Amending Protocols 1 and 4 to the EU-Morocco Association
Agreement,” European Papers, February 27, 2019. (http://www.europeanpapers.eu/en/system/files/pdf_version/EP_EF_2019_1_003_Eva_
Kassoti.pdf); see also: “Agreement in the form of an Exchange of Letters between the European Union and Morocco on the amendment of
Protocols 1 and 4 to the EU-Morocco Association Agreement,” Official Journal of the European Union, February 6, 2019. (https://eur-lex.
europa.eu/legal-content/EN/TXT/?uri=uriserv:OJ.L_.2019.034.01.0004.01.ENG&toc=0]:1.:2019:034:FULL)

165. “European Parliament Disregards Court and Adopts Morocco Fish Deal,” Western Sahara Resource Watch, February 12, 2019. (hteps://
www.wstw.org/al05x4455)

166. Stefan Talmon, “The Cyprus Question Before the European Court of Justice,” European Journal of International Law, vol. 12, no. 4,
2001, pages 727-750. (http://ejil.org/pdfs/12/4/1541.pdf)

167. Judgement of July 5, 1994, The Queen and Minister of Agriculture, Fisheries and Food, ex parte S. P Anastasiou (Pissouri) Ltd and Others v.
Gypfruvex (UK) Ltd Gyprus Fruit and Vegetable Enterprises Ltd (Gypfruvex), Case C-432/92, EU:C:1994:277. (http://curia.europa.eu/juris/showPdf.
jsfrrext=8&docid=98819&pagelndex=0&doclang=en&mode=Ist&dir=&occ=first&part=18&cid=8273425); Stefan Talmon, “The Cyprus Question
Before the European Court of Justice,” Eurapean Journal of International Law, vol. 12, no. 4, 2001, pages 727-750. (http://ejil.org/pdfs/12/4/1541.pdf)
168. Michalis S. Michael, “The Cyprus Peace Talks: A Critical Appraisal,” Journal of Peace Research, vol. 44, no. 5, 2007, pages 587-604.
(hteps://www.jstor.org/stable/276405682seq=1)

169. “EU to Launch Direct Trade Links with Northern Cyprus,” Euractiv, May 19, 2004. (https://www.euractiv.com/section/enlargement/
news/eu-to-launch-direct-trade-links-with-northern-cyprus/)

170. “EU Enlargement Last Chance for Re-unification of Cyprus?” Euractiv, April 12, 2002. (https://www.euractiv.com/section/
enlargement/news/eu-enlargement-last-chance-for-re-unification-of-cyprus/804691/)
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initiative aimed at engaging with Northern Cyprus,
but also encumbered EU relations with Turkey. The
2009 Lisbon Treaty weakened the veto powers of the
Greek Cypriot government over trade matters, but
efforts in 2010 to re-start direct trade with Northern
Cyprus went nowhere."”

Russian Occupied Zones and Nagorno-Karabakh

Like the United States, the European Union imposed
restrictions on imports from Russian-occupied Crimea
not stamped with Ukrainian certificates of origin. The
European Union banned exports to Crimea as well.””
Also like the United States, however, the European Union
has not taken measures to address the other Russian
occupations, nor does it restrict the importation of goods

produced in Nagorno-Karabakh.

Abkhazia and South Ossetia became a heated issue when
Georgia was negotiating a Deep and Comprehensive
Free Trade Agreement (DCFTA) and an Association
Agreement with the European Union. Article 429 of
this Association Agreement makes it clear the terms do
not apply to breakaway regions that Georgia does not
control. It does, however, note that the two parties are
“committed to providing the benefits of closer political
association and economic integration of Georgia
with the EU to all citizens of Georgia including the
communities divided by conflict.”’” Georgias 2018
initiative “A Step to a Better Future” explores ways of
achieving that goal.”
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In 2017, the European Union sought discretely to
engage with the de facto Abkhaz authorities to extend
the DCFTA to Abkhazia, using neutral mechanisms for
certificates of origin issued by a third party.”> However,
because of Abkhaz concerns over sovereignty and Russian
pressure, these discussions sputtered. As a result, products

of Abkhazia are not subject to the DCFTA.

Similarly, the European Union has no trade policy for
Nagorno-Karabakh. Indeed, Brussels turns a blind
eye to products produced in Nagorno-Karabakh that
are exported to Europe with Armenian certificates of
origin. The issue appears to have been the subject of
negotiations when Armenia sought a DCFTA with the
European Union. Since Armenia opted not to sign the
agreement and instead joined the Russian-led Eurasian
Customs Union, the full text of the draft agreement
has not been made public. When Armenia joined
the Eurasian Customs Union, Azerbaijan successfully
lobbied Belarus and Kazakhstan to insist that
Nagorno-Karabakh and the occupied territories would
not be considered part of Armenia under the treaty.”®
In actuality, though, Nagorno-Karabakh goods are

marketed openly in Russia as products of Armenia.

The case of Transnistria was more significant to the
European Union because of the industrial potential of
the region and the role of Romania, an EU member since
2007. The EU-Moldova DCFTA originally stipulated
that the agreement does not apply to areas “over which
the Government of the Republic of Moldova does not
exercise effective control” until such date Moldova can

171. Toby Vogel, “MEPs Consider Allowing EU Trade with Northern Cyprus,” Politico, May 19, 2010. (https://www.politico.eu/article/

meps-consider-allowing-eu-trade-with-northern-cyprus/)

172. European Council, “EU Restrictive Measures in Response to the Crisis in Ukraine,” accessed December 18, 2019. (hteps://www.

consilium.europa.eu/en/policies/sanctions/ukraine-crisis/)

173. “Association Agreement between the European Union and the European Atomic Energy Community and their Member States, of
the one part, and Georgia, of the other part,” Official Journal of the European Union, August 30, 2014, page 6. (https://eur-lex.curopa.eu/

legal-content/EN/TXT/?uri=CELEX%3A22014A0830%2802%29)

174. Paata Gaprindashvili, Mariam Tsitsikashvili, Gogi Zoidze, and Vakhtang Charaia, “One Step Closer: Georgia, EU-Integration,
and the Settlement of the Frozen Conflicts,” Georgian Reform Associates, 2019. (https://www.ecfr.eu/page/-/ GRASS_Research_

Draft_19.02.2019.pdf)

175. “Abkhazia and South Ossetia: Time to Talk Trade,” International Crisis Group, May 24, 2018, pages 17-18. (https://www.crisisgroup.

org/europe-central-asia/caucasus/georgia/249-abkhazia-and-south-ossetia-time-talk-trade)

176. Alena Vieira and Syuzanna Vasilyan, “Armenia and Belarus: caught between the EU’s and Russia’s conditionalities?” European Politics
and Society, vol. 19, no. 4, 2018, pages 471-489. (https://www.tandfonline.com/doi/full/10.1080/23745118.2018.1455337)
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ensure its “full implementation and enforcement.””
However, in 2016, a technical agreement between the
de facto Transnistrian authorities and the European
Union paved the way for the European Union and
Moldova to agree that the DCFTA (but not the
Association Agreement) would apply to all of Moldova,
including Transnistria.

Transnistrian companies had previously gained access
to the EU market in 2007 under the Autonomous
Trade Preferences granted to Moldova.'” The condition
for access was that they register in Chisinau, which over
2,000 companies have done.””” While this arrangement
may facilitate cooperation between Chisinau and
Tiraspol, it contradicts the purpose of certificates of
origin. It may also facilitate the flow of goods from Russia
into the European Union as “Products of Moldova.”

International Businesses and
Activist Groups

International human rights NGO campaigns that aim
to prevent businesses from conducting commercial
activity in zones of protracted conflict are by and large
directed only at Israel. The Arab League launched a
boycott of Israel long before Israel took control of the
West Bank and Gaza. Following the Oslo Accords,
most Arab states ceased enforcement of the boycott.

This created an opening for NGO boycotts, which
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coalesced in the form of the BDS campaign. Some
initiatives have focused on boycotting goods from the
West Bank and Golan Heights, while others apply to

Israel writ large.'®

The inconsistent policy of singling out Israel for boycott
may be best personified by Sarah Leah Whitson,
executive director for the Middle East and North
Africa division at Human Rights Watch. Whitson is
among the more outspoken advocates of boycotting
goods from the West Bank and is an ardent promoter
of BDS activities. At the same time, Whitson is active
in the American-Armenian NGO Armenian National
Committee of America (ANCA), an organization that
supports settlement activity in Nagorno-Karabakh,
lobbies Congtess for allocations to the settlements in
the occupied zones, and opposes peace negotiations led
by an American co-chair for resolution of the Armenia-
Azerbaijan conflict.”® In 2018, Whitson even served
as chair of ANCA’s annual Gala.’> Whitson also saw
no problem in showing support for a Forbes article
that showcased Armenian wines produced in barrels
made from wood taken from Nagorno-Karabakh
and those produced by the Kataro Winery in the
occupied territories.'®

At the same time, Whitson’s Human Rights Watch
and Amnesty International have conducted a
campaign to prevent online tourism services from

177. “Association Agreement between the European Union and the European Atomic Energy Community and their Member States, of the
one part, and the Republic of Moldova, of the other part,” Official Journal of the European Union, vol. 57, August 30, 2014, Article 462.
(heep:/fwww.3dcftas.eu/system/tdf/EU-Moldova%20AA_0.pdffile=18type=node&id=708&force=)

178. Valeri Prohnitci and Adrian Lupusor, “Transnistria and the Deep and Comprehensive Free Trade Agreement: a lictle stone
that overturns a great wain?” Expert-Grup Centru Analitic Independent, February 2013. (htep://pde.ceu.hu/archive/00006664/01/

Expertgrup2013_Transnistria_and_ DCFTA.pdf)
179. Ibid.

180. David May, “War by Other Means: A History of Anti-Israel Boycotts, From the Arab League to BDS,” Foundation for Defense of
Democracies, January 2020. (https://www.fdd.org/analysis/2020/1/20/war-by-other-means)

181. Eugene Kontorovich, “A Selective Opponent of ‘Settlers,” The Wall Street Journal, January 14, 2019. (hetps://www.wsj.com/

articles/a-selective-opponent-of-settlers-11579046287)

182. Armenian National Committee of America, Press Release, “Human Rights Watch’s Sarah Leah Whitson to Emcee 12th Annual ANCA
Eastern Region Gala,” October 1, 2018. (https://er.anca.org/press-release/human-rights-watchs-sarah-leah-whitson-to-emcee-12th-annual-

anca-eastern-region-gala/)

183. @sarahleahl, “Just sayin: ‘#Armenian Wines Are Kicking With Quality,” Twitter, November 5, 2019. (https://twitter.com/sarahleah1/
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listing Jewish-owned sites and businesses in the West
Bank.'* Amnesty International has stated that tourism
companies such as Airbnb, Expedia, Booking.com,
and TripAdvisor commit “human rights violations”
and are complicit in “war crimes.”’® Under pressure
from these NGOs, Airbnb announced in November
2018 that it would stop listing properties in Jewish
settlements.  Georgian officials and  researchers
subsequently launched a campaign that succeeded in
convincing Airbnb to remove listings in Abkhazia and
South Ossetia.'"™ In April 2019, Airbnb rescinded its
decision on listings of Jewish settlements after several
legal challenges. In parallel, it renewed its listings in

Abkhazia and South Ossetia.!s”

The case of Airbnb illustrates how short-term political
considerations often win out over consistent policies.
Amnesty International, Human Rights Watch, and
other prominent NGOs have not conducted boycott
campaigns related to tourism services anywhere but
Israel.'®® The tourism portals they boycotted offer their
services today in all of the other territories analyzed in
this study, with the exception of Crimea, in that case
due to U.S. and EU sanctions.'®

The focus on Israeli settlements is particularly curious
in light of the fact that most of the properties are newly
constructed buildings that were never owned or lived in
by Palestinians. By contrast, the tourism sites advertise
specific homes that belonged to refugees and internally
displaced persons driven from their property. Some of
the original property owners, particularly Azerbaijani
displaced persons from Nagorno-Karabakh, have
identified their homes in advertisements placed by
Armenian settlers on Airbnb and other tourism sites.'”
In 2018, they sent proof of their ownership to these
sites, requesting that the listings be removed, but their
requests have gone unanswered."!

© 7984 image of a home in Shusha prior to Armenia’s occupation.

184. “Destination: Occupation,” Amnesty International, 2019. (https://www.amnesty.org/en/latest/campaigns/2019/01/destination-
occupation-digital-tourism-israel-illegal-settlements/); “Bed and Breakfast on Stolen Land,” Human Rights Watch, November 20, 2018.
(heeps://www.hrw.org/report/2018/11/20/bed-and-breakfast-stolen-land/tourist-rental-listings-west-bank-settlements)

185. Gabriela Quijano, “Is this a Tourist Attraction or a War Crime? Airbnb and TripAdvisor Don’t Care,” Amnesty International, February
1, 2019. (hteps://www.amnesty.org/en/latest/news/2019/02/is-this-a-tourist-attraction-or-a-war-crimeairbnb-and-tripadvisor-dont-care/)
186. “Framework for Evaluating Listings in Disputed Areas,” Airbnb, January 17, 2019. (https://press.airbnb.com/
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187. “Update on Listings in Disputed Regions,” Airbnb, April 9, 2019. (https://press.airbnb.com/update-listings-disputed-regions/)

188. For more on business activity in occupied zones, see: “Who Else Profits: The Scope of European and Multinational Business in the
Occupied Territories,” Koheler Policy Forum, November 2018. (https://cuiha41fnsb2lyeld3vkc37i-wpengine.netdna-ssl.com/wp-content/
uploads/2018/11/WhoElseProfits-e-version.pdf)

189. Properties continue to be displayed in Crimea, just without the transactions taking place, in order to comply with sanctions. See: “Sevastopol
Hotel,” Booking.com,accessed October5,2019. (https://www.booking.com/hotel/xc/best-western-sevastopol.en-gb.html?label=gen173nr-1FCA
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190. See: “Avetian’s Guesthouse,” Airbnb, accessed October 5, 2019. (https://www.airbnb.com/rooms/224319222source_impression_
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191. Author’s interviews in March 2019 in Baku with displaced persons from Nagorno-Karabakh and review of documents submitted to Airbnb.

Page 40


https://www.amnesty.org/en/latest/campaigns/2019/01/destination-occupation-digital-tourism-israel-illegal-settlements/
https://www.amnesty.org/en/latest/campaigns/2019/01/destination-occupation-digital-tourism-israel-illegal-settlements/
https://www.hrw.org/report/2018/11/20/bed-and-breakfast-stolen-land/tourist-rental-listings-west-bank-settlements
https://www.amnesty.org/en/latest/news/2019/02/is-this-a-tourist-attraction-or-a-war-crimeairbnb-and-tripadvisor-dont-care/
https://press.airbnb.com/framework-for-evaluating-listings-in-disputed-areas/
https://press.airbnb.com/framework-for-evaluating-listings-in-disputed-areas/
https://press.airbnb.com/update-listings-disputed-regions/
https://euiha41fnsb2lyeld3vkc37i-wpengine.netdna-ssl.com/wp-content/uploads/2018/11/WhoElseProfits-e-version.pdf
https://euiha41fnsb2lyeld3vkc37i-wpengine.netdna-ssl.com/wp-content/uploads/2018/11/WhoElseProfits-e-version.pdf
https://www.booking.com/hotel/xc/best-western-sevastopol.en-gb.html?label=gen173nr-1FCAsogAJCF2Jlc3Qtd2VzdGVybi1zZXZhc3RvcG9sSDNYBGiMAogBAZgBCbgBF8gBDtgBAegBAfgBA4gCAagCA7gCkq3q7wXAAgE;sid=1d5475fc6f97ff6e9994c22ecdb22cb9;checkin=2019-09-18&dist=0&keep_landing=1&no_rooms=1&sb_price_type=total&type=total&
https://www.booking.com/hotel/xc/best-western-sevastopol.en-gb.html?label=gen173nr-1FCAsogAJCF2Jlc3Qtd2VzdGVybi1zZXZhc3RvcG9sSDNYBGiMAogBAZgBCbgBF8gBDtgBAegBAfgBA4gCAagCA7gCkq3q7wXAAgE;sid=1d5475fc6f97ff6e9994c22ecdb22cb9;checkin=2019-09-18&dist=0&keep_landing=1&no_rooms=1&sb_price_type=total&type=total&
https://www.booking.com/hotel/xc/best-western-sevastopol.en-gb.html?label=gen173nr-1FCAsogAJCF2Jlc3Qtd2VzdGVybi1zZXZhc3RvcG9sSDNYBGiMAogBAZgBCbgBF8gBDtgBAegBAfgBA4gCAagCA7gCkq3q7wXAAgE;sid=1d5475fc6f97ff6e9994c22ecdb22cb9;checkin=2019-09-18&dist=0&keep_landing=1&no_rooms=1&sb_price_type=total&type=total&
https://www.airbnb.com/rooms/22431922?source_impression_id=p3_1568032534_Q5730IxZNginFJdH
https://www.airbnb.com/rooms/22431922?source_impression_id=p3_1568032534_Q5730IxZNginFJdH

’ FD D Occupied Elsewhere: Selective Policies on Occupations, Protracted Conflicts, and Territorial Disputes

@ Q Search @ English (US) €EUR Become a host Help Sign up

. ]
Avetian's Guesthouse L)
€11 per night
Susa 4 ’
Mariam
D
# Shared room in house et )
5guests 1bedroom Sbeds 1sharedbath Check-in —>» Checkout
N Self check-in Guests
You can check in with the doorman. 1guest -

The best guesthouse in Shoushi. Offering free Wi-Fi and parking, we are justa 5
minutes walk from the Hunot Canyon.
@ The same home is now advertised as a guest house on Airbnb by a woman who states she lives in Yerevan. In other words, she is a settler in
occupied Shusha.">

Hi’ |’m Mariam @ Q Magorno-Karabakh - Stays
@ | Db Ve s Guests ‘Work trip Type of place Price Instant Book Mare filters
. SomitEgis Ryscnnd I-"--. Private room *4.0(5)
B i s A J[‘]N'?E” Your private room in Stepanakert, Nagorno Karabakh
Madam provided M.rlam's Ilst}ng EQUES’.S -1bedroom - 2 beds - 1 private bath
$25 / night
556 total 7
@ Airbnb website, Hotel Nairi (accessed January 8, 2020).
Hotel Nairi, one of the first hotels established in
occupied Nagorno-Karabakh, is owned by Agob “Jack” Airbnb, Booking.com, and all other major international
Abolakian, a settler from Syria. Hotel Nairi is featured tourism  services offer services in various regions
on multiple tourism websites, including Airbnb, under occupation.

Booking.com, and TripAdvisor."*’

192. “Avetian’s Guesthouse,” Airbnb, accessed October 5, 2019. (https://www.airbnb.com/rooms/22431922?source_impression_
id=p3_1568032534_Q5730IxZNginF]dH)

193. “Nairi Hotel,” Booking.com, accessed October 5, 2019. (https://www.booking.com/hotel/am/nairi.html); “Nairi Hotel,” TripAduvisor, accessed
October 5, 2019. (https://www.tripadvisor.com/Hotel_Review-g667458-d2067017-Reviews-Hotel_Nairi-Khankendi_Nagorny_Karabakh.html)
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@ Booking.com operates in the occupied region of Abkhazia.
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@ TripAdvisor offers tours in Kyrenia in Northern Cyprus.
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@ Booking.com offers tourism services in Nagorno-Karabakh, listing it as part of Armenia."”’

194. “Western Sahara,” TripAdvisor, accessed October 5, 2019. (https://www.tripadvisor.com/Tourism-g295118-Western_Sahara-
Vacations.html); “Top 10 Hotels in Western Sahara,” Expedia, accessed October 5, 2019. (https://www.expedia.com/Western-
Sahara-Hotels.d553248634430616745. Travel-Guide-Hotels?regionld=11712&langid=1033&semcid=US.UB.GOOGLE.DL-c-EN.
HOTEL&semdtl=a1416394670.b129246153110.r1.g1dsa-104505395367.i1.d1332149973011.e1¢.j19007533.k1.f11cl.nl.11g.h1b.
m1&gclid=EAlalQobChMIk9aM6-TD5AIVOVqGCh1IEQ39EAAYASAAEZJHO_D_BwE)

195. “Hotels in Nagorno-Karabakh, Armenia,” Booking.com, accessed January 8, 2020. (https://www.booking.com/region/am/nagorno-
karabakh.html)
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The United Nations
The UN Human Rights Council
The UN Human Rights Council (UNHRC) in

Geneva maintains several databases documenting
human rights violations. In March 2016, the
UNHRC adopted a resolution to establish a database
of companies operating in the Israeli-controlled
territory in the West Bank, East Jerusalem, and Golan

Heights.!s The resolution cautions businesses against
engaging with entities in these settlements so as to
not abet human rights violations.”” The database
includes 206 companies, and is slated to be updated
regularly. In 2018, the UN High Commissioner
for Human Rights sent letters to 64 of the listed
companies; their parent companies, subsidiaries,
and other business partnership members; and the
governments of the countries where the companies
are domiciled, warning them that the companies are
listed in the database and implying the need to cut
their business ties.””® The UNHRC has not adopted

this active approach with any other territory.

UN Systems and Agencies That Define States,
Locations, and Telecommunications Divisions

The international community’s inconsistency in
defining borders and locations further illustrates its
disparate treatment of protracted conflicts. The major
systems used to define states and borders are the United

Nations Code for Trade and Transport Locations (UN/

Occupied Elsewhere: Selective Policies on Occupations, Protracted Conflicts, and Territorial Disputes

LOCODE) and the ISO Country Codes (which are
determined by the International Organization for
Standardization, a UN consultative organization).
The International Telecommunications Union, a UN
agency, assigns telecommunications codes purportedly
based on ISO codes. The work of these agencies is
ostensibly technocratic and based on UN decisions,
not on their own independent policy. Yet while these
agencies all purportedly conform to UN decisions,
in reality their treatment of disputed rterritories
varies widely. ISO Codes categorize some territories
differently than does UN/LOCODE. Likewise, ITU
codes are not fully consistent with either ISO or UN/
LOCODE determinations.

In the ISO list, the designation code for Palestinian
territories is consistent with UN General Assembly
decisions that recognize the West Bank and Gaza as the
State of Palestine.'”” However, an ISO code has also been
assigned to Western Sahara,* which is not recognized
by the United Nations and which is designated by the
United Nations as a “non-self-governing territory.”
None of the other territories in this study has an ISO
code; instead, locations within those territories appear
on lists associated with other ISO codes. However,
there is even more inconsistency: Cities in Western
Sahara are listed under Morocco, yet cities in North
Cyprus are listed under Cyprus.?? Localities in Jammu
and Kashmir are listed under India, even though the
United Nations does not recognize their incorporation.

196. United Nations Human Rights Council, Resolution 31/36, March 24, 2016. (https://unispal.un.org/DPA/DPR/unispal.

nsf/0/27504FA26B31893385257FDB0074C1FC)

197. Barak Ravid, “UN Sent Warning Letter to 150 Companies for Doing Business in Israeli Settlements,” Haaretz (Israel), September 28,
2017. (hteps://www.haaretz.com/isracl-news/un-warned-150-companies-for-doing-business-in-settlements-1.5453996)

198. United Nations Human Rights Council, “Database of all business enterprises involved in the activities detailed in paragraph
96 of the report of the independent international fact-finding mission to investigate the implications of the Israeli settlements on

the civil, political, economic, social and cultural rights of the Palestinian people throughout the Occupied Palestinian Territory,
including East Jerusalem,” A/HRC/37/39, January 26, 2018. (https://www.ohchr.org/EN/HRBodies/ HRC/RegularSessions/Session37/

Documents/A_HRC_37_39_EN.pdf)

199. “Palestine, State of,” International Organization for Standardization, accessed January 8, 2019. (https://www.iso.org/obp/

ui/#iso:code:3166:PS)

200.. “Western Sahara,” International Organization for Standardization, accessed January 8, 2019. (https://www.iso.org/obp/

ui/#iso:code:3166:EH)

201.. “Morocco,” International Organization for Standardization, accessed January 8, 2019. (https://www.iso.org/obp/

ui/#iso:code:3166:MA)

202. “Cyprus,” International Organization for Standardization, accessed January 8, 2019. (https://www.iso.org/obp/ui/#iso:code:3166:CY)
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Transnistria has not received an ISO code, yet it is not
listed as a region of Moldova, nor does its main city,
Tiraspol, appear as a city in Moldova.*®

UN/LOCODE®* is consistent with the ISO code lists
in designating country codes only for the West Bank
and Gaza (under “State of Palestine”)?> and Western
Sahara.?¢ However, the UN/LOCODE is inconsistent
in how it lists cities and regions, for example listing
cities in Kashmir under India but those in Northern
Cyprus under Cyprus.?” Cities in Abkhazia are listed
under Georgia, Transnistrian cities under Moldova,
and Crimean cities under Ukraine.

For some occupied regions, the UN/LOCODE does
not list the cities at all. Thus, cities in South Ossetia are
not listed under any country. Neither are the cities and
regions in Nagorno-Karabakh and the surrounding
regions of Azerbaijan, despite the fact that these cities
appear as part of Azerbaijan in the ISO list.>*®

The telephone codes used in occupied regions do
not always correspond to ISO and UN/LOCODE
categorizations. In the case of Israel and the Palestinian

territories, the ITU designations match those of the
ISO and UN/LOCODE: In 1990, the West Bank and
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Gaza were assigned a country code (Palestine) (+970)
for international telecommunications.?® In addition,
telecommunications in Transnistria are assigned
Moldova’s country code (+373). In contrast, the other
occupying states in this study have incorporated the
occupied territories into their telecommunications
systems, without ITU interference. The ITU has not
opposed these incorporations despite the fact that
the United Nations does not recognize these states as
the sovereign and in most cases explicitly opposes the
occupations: Western Saharan telecommunications
are integrated with Morocco’s country code (+212);
Kashmir is under Indias telecommunications code
(+91), North Cyprus is assigned Turkey’s code (+90),
and the Nagorno-Karabakh region telecommunications
are integrated with Armenia’s telecommunications code
(+374). Since 2015, Crimea is assigned Russia’s country
code (+7). Upon recognizing Abkhazia and South
Ossetia as “independent” following the 2008 Russia-
Georgia War, Moscow assigned Georgia’s territories the
Russian telephone country code (+7).2°

kokk

How protracted conflicts are treated by businesses and
the United Nations represents perhaps the most glaring

203. “Moldova, Republic of,” International Organization for Standardization, accessed January 8, 2019. (https://www.iso.org/obp/

ui/#iso:code:3166:MD)

204. United Nations Economic Commission for Europe, “UN/LOCODE Code List by Country and Territory,” July 2019. (https://www.
unece.org/cefact/locode/service/location.html)

205. United Nations Economic Commission for Europe, “Code for Trade and Transport Locations (UN/LOCODE) (PS) Palestine, State
of)” accessed October 5, 2019. (https://service.unece.org/trade/locode/ps.htm)

206. United Nations Economic Commission for Europe, “Code for Trade and Transport Locations (UN/LOCODE) (EH) Western
Sahara,” accessed October 5, 2019. (https://service.unece.org/trade/locode/eh.htm)

207. United Nations Economic Commission for Europe, “Code for Trade and Transport Locations (UN/LOCODE) (CY) Cyprus,”
accessed October 5, 2019. (hteps://service.unece.org/trade/locode/cy.htm)

208. United Nations Economic Commission for Europe, “Code for Trade and Transport Locations (UN/LOCODE) (AZ) Azerbaijan,”
accessed October 5, 2019. (hteps://service.unece.org/trade/locode/az.htm)

209. At the time, Israel protested the intended decision but provided technical assistance once the decision was made by the International
Telecommunications Union. Willian A. Orme Jr., “Palestinians About to Get an Area Code of Their Own,” The New York Times, January
23, 1999. (https://www.nytimes.com/1999/01/23/world/palestinians-about-to-get-an-area-code-of-their-own.html)

210. Matt Robinson, “Georgia’s rebel Abkhazia adopts Russian phone code,” Reuters, November 16, 2009. (https://www.reuters.com/
article/us-georgia-abkhazia-code/georgias-rebel-abkhazia-adopts-russian-phone-code-idUSTRE5AF 1M 1200911 16); “JlomosrHMTEIEHAS
nHdopmarus o cBa3u B Ocerun. (Additional information about communications in Ossetia.” OSinform (South Ossetia), accessed
January 8, 2019. (http://osinform.org/contacts.html). Even the phone lines of the proxy government officials are Russian. See: President
of South Ossetia, “Contacts,” May 5, 2017. (https://presidentruo.org/kontaktnaya-informaciya/); South Ossetia Ministry of Foreign
Affairs, “Contacts,” July 24, 2015. (http://www.mfa-rso.su/taxonomy/term/17)
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inconsistencies in this study. Inconsistency from the
United Nations is often shrugged off as a byproduct of
the organization’s inherent biases or dysfunction. But it
remains a serious problem.

Inconsistency is especially problematic for businesses,
since discriminatory businesses practices create legal
and thus financial liabilities for companies. The
Airbnb case provides a clear illustration of the fact
that when a business enacts a discriminatory policy
and singles out one conflict — in this case, Israel in
the West Bank — legal challenges can force a quick
policy reversal.

In today’s interconnected world, activists are aware of
incongruent policies in protracted conflicts around the
world. These activists demand equitable treatment.
Businesses attempting to boycott only Israel, for
instance, can expect legal and financial challenges from
other protracted-conflict campaigners.

Policy Recommendations

Protracted conflicts will continue to pose policy
challenges to governments, international organizations,
and businesses. With military stalemates like these,
the battles often shift to diplomacy, trade, media,
and international forums. The following eight
recommendations may prove helpful on all fronts.

1. Craft equitable policies toward the different
conflict zones. To date, the United States,
European Union, United Nations, human rights
organizations, and private companies have not
applied evenhanded policies. These inconsistent
standards subject Israel to inordinate pressure,
while nearly all of the other countries in this study
remain unhindered. When considering any new
policy toward protracted conflicts, decision makers
should ask whether they are prepared to apply it
equally to others. If not, they may be subject to
legal or political challenges.

Private companies may find themselves in especially
difficult positions, since they are often ill-equipped
to navigate such complex geopolitical disputes.
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Yet they are often forced to take a stand when
deciding whether to do business in conflict zones.
NGOs or even the United Nations may pressure a
company to join a boycott, yet doing so can create
legal liabilities. Increasingly, the parties to another
conflict are inclined to take legal action to counter
disparate treatment. There is a growing need for a
new professional field that can help businesses make
informed decisions and understand the far-reaching
consequences of their policies.

2. Proxy regimes should not be treated as sovereigns,
formally or informally, by the United States or
other foreign governments. Today, rule by proxy
pays off: States that formally accept legal liability —
such as Israel in the West Bank and Russia in Crimea
— become the object of sanctions and boycotts. In
contrast, occupiers that hide behind the fiction
of a proxy state are rarely subject to sanctions or
any punitive action. But from the perspective of
international security and the personal security of
the affected population, it is imperative that actual
powers be liable for conditions in an occupied
territory, including potential illicit activities such as
sanctions evasion. Foreign states and international
bodies often fail to hold them accountable for
illicit activity, especially trafficking in persons and
counterfeiting of goods.

The proxy system also has negative consequences
for conflict resolution. The attempt to mask an
occupier’s presence shows a lack of good faith in
any peace process. While at times it may be useful
to include local representatives in the negotiations
process, they should neither receive diplomatic
status nor be accorded the titles bestowed by the
proxy. Accordingly, U.S. representatives should treat
representatives of the proxy region in the manner
they treat other civil society representatives, not as
diplomatic officials.

3.The U.S. departments of Treasury, State, and
Commerce should focus on efforts to identify
evasion of U.S. sanctions through territories
controlled via proxy. Through proxy regimes and
inconsistent policy with regard to certificates of
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origin, sanctioned goods are likely reaching U.S. and
European markets. This is especially true of goods
from Russia and Iran: Nagorno-Karabakh and the
other occupied regions of Azerbaijan are adjacent to
Iran, while Russian companies in Transnistria can
export goods under the label “Product of Moldova.”

The international community needs consistent
policies for refugees’ “right of return” to their
homes or the homes of their ancestors. Currently,
the international community supports the “right of
return” of the grandchildren or great-grandchildren
in one dispute, the Palestinian case, while at the same
denying the same right to other refugees, such as
Azerbaijanis evicted by Armenia or Georgians evicted
from Abkhazia. This inconsistency is setting the stage

for legal and political battles. It is also discriminatory.

The United States and European Union should
assess whether customs regulations can or should
serve a political purpose. Certificate-of-origin
requirements are intended to classify appropriate
duties and provide consumers with information on
issues such as foreign regulatory oversight of the
goods. In the United States, the State Department,
Treasury Department, U.S. Trade Representative
(USTR), and Department of Commerce should set
clear requirements for certificates of origin and apply
these restrictions equitably. Certificates-of-origin
regulation should be enforced for all conflict zones,
not just the West Bank and Crimea.

In addition, the departments of Treasury, State, and
Commerce, along with the USTR and other relevant
agencies, should investigate if misleading certificates
of origin enable countries to circumvent sanctions
and benefit unfairly from trade agreements.

The European Union should investigate if funds
allocated for settlement of Syrian refugees are
being used by Yerevan to settle them in Azerbaijan’s
occupied territories. If so, Brussels may want to
revoke these funds or require that further funding
be used only for settlement of refugees in Armenia’s
legal territory.
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7. The United States and European Union should
demand consistency from the United Nations.
At a minimum, the United Nations should be
consistent throughout its own agencies. In addition,
a timely step would be to address UNHRC’s decision
to maintain a database of companies that engage in
business in the West Bank. If a database should be
maintained on companies operating there, the same
policy should apply to all the cases in this study, as
well as other disputed territories. This is a clear case
of a UN body subjecting Israel to measures it does
not apply to other member states.

8. TheU.S. Congressshould conductacomprehensive
study of its aid policy and appropriations to
settlements in conflict zones. Some members of
Congress advocate denying or conditioning aid and
assistance to Israel due to its settlement policies, even
as they support earmarking aid for use in Armenia’s
settlements and in other conflict zones. In certain
cases, members of Congress are voting on aid to
settlement projects, without knowledge of the fact.
A review is needed.

*okok

Today’s protracted conflicts are far from being resolved.
Current policies may even be exacerbating them. The
decision to apply tougher policies only to one or two
countries has emboldened or enabled others to take
advantage of this system. Thanks to a recent spate
of legal and political challenges, however, there is a
growing awareness of these unfair policies and their
incongruity. Governments, international bodies, and
NGOs are increasingly being held accountable. Given
the importance of these conflicts, they should be.
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